FRRICHBIFD
fEEERRAERRILERIE
E170M: 7AUA - AFURR

20134 3H

WITEGEA G « [BE - KEEREAZEKE
[EEERREa YT —

NATIONAL INSTITUTE OF VOCATIONAL REHABILITATION




______ BH)—X
No.73 0 1

BRKICE 1T HEFERAENELLEHIE
F1oM: 7AUD - A F )RR

201343 H
I ITECANEES - 163 - RIS AR
EEERRAEE 2 —

NATIONAL INSTITUTE OF VOCATIONAL REHABILITATION



£ oz N F

FEEFBERG L — Tl [REEZOEHOMEFICHET HIERE] ICESE, bAEIZE T 21
EINE)T—va b= AP L LT ME) NEY T —2 g VT A - R E 1T T
HELT, SEIEREBICIMYMATHET,

ZD XD A - WIEO—BE L LT, Bt Z—OHEE TIE 2010 FE D 2 FRICH22 TBR
KOOI EF T AR K ORI BT 2 AN IE) 2 EEL72L ZATTAN, ZhitkiE. 2012 FFEI2FR
WTCIE, BEEEEESIO 5 HRFICTENZNERIERIEICE R Z LIED | TRCRIZER T 2 EEE 20
ERARVERIEE BT 2 AT 2 L E LT,

ARERHE, ZOMROREE LT, BOKEE 4 7 EoEEREMRZNEIREREOBRIZ OV T, &
EOEERBEES KON A XA F5], HEFEOBEERZINE L, BAGEICEIR L ETEBlC
2 SHZEH L TR L0t DTT, B ¥ —TiETTlo, MESEHBEOEFE L TEER
RA Y OEDERE 9K, 7 7 2 ZAOFBIEMOBRE LN L CWET R, RERHIT TSR
SNTWDIEMEFATRRRNEVERTH L LI, HRITOFEHREZMA TWET,

RERBERED ST 2 DBE LR BRBEICBITDEEEOWEY N Y T—va VERESES
TebDO—B & IpEENTT,

BgIC, AEBOERICELELTIE, YEEZZILOELTELDOENLERAETHAIZHBY £ L
Teo T IR EEHH L BT £,

ity

20134 3 H

MSEATEOE N win « B - SR e A SCRgns
EEHFRERS T2 —
MR ER TR OHESE



BHE (FEN) H4E (E+HIE)

XER P REEBERAE ¥ — FRIFEER LI, 52 EEREIR
A R#E BEEERER O v —BEEESHRIM SRR R B 1 EEREER
m o s REEBERAS 2 — HEWHIE 5 4 EEEHRIER

miE EA SERSFIESTED R %5 3 T

KEF 3 EEREEE WX 55 4 FHIG

BRI B BB RFIEFE WeHER 55 2 T

BRIl BT @ERPITEEOREE R %5 1 B

B4 MBS EEEFBERS X R SR EEMRE 1 EEEHEIR

I B EEEWERG B Y — BIEWIE 5 3 EEEHRIER

R

RKERIZRD FEDDHIZHTY . KEOTEHHZE L2 EET - FEW W EE OBERENELS
178 2 2 T R S R e = o T R E AT IE e« BHEZKNS ., BRSO W TEHE AR SO iRt
REDODTHIhEWEFEEE L, 2R LTELSBILEL RIFET,



{i L&)L: ......................................... 1
MK D EL TR ZREE AR E OB —B R « « « « = ¢ o v o v v e et e e e e e e e 3
o Iy ) B ¢ T 29
’;ﬁ 1 /Eﬁ (ﬁ%—\ ...................................... 31
A-001 1990 FEEEDOH LT AV I AE (ADA) (2008 FECLIE) = » o+ ¢ ¢ o o o o o o o o 33

A-002 EFHA: EEOH DT AV B NIEOREHBSRIEOITO 720 O AIGE 1630 &) « 75
<BE> RER#EESYEZES (EEOC) 2 hifrd 2 BEEHE

1973V NE Y T =3 3 R 0L SRMOEE 505 2k =« = v 0 v 0o o0 e e 140
1991 RN ERMEIESR 102 RM O 103 58+ =+ ¢ o v v oo v oo e e e e e e 144
’?5% 2 Eﬁ Eg@gﬂ, .................................... 147
<JEAS%EZES (EEOC) >
A-101 REEHELIEFEODH DT AV TN+« 0 v v v v v v e e e e e e e e e e e e e 149
A-102 FEEOHDT AV BN F/MEEDTZODOAFIE « « « v v v v v e e e e e 154
A-103 /NEMETEF L OFRIBIRE « « « » » ¢ 0 0 o o e e e e e e e e e e e e e e e 163
A-104 EEOHDT AV I NiEERMHEFICET 5 EEOC JEATH A X A e o0 oo v v e 167
A-105 WiATHA XA BEEOH LT AV I NEICIES AEMELE L BEOAHE - -+ - 180
A-106 BGICH T 2WEREE LBEOSHHLT AV D NEIZHET2 Q&A -+« - v v 0 v - e 202
A-107 WISICBIT ORREE LEEDH LT AU I NEICHT S Q&A - « v v 0 0 e . 211
A-108 WBICB T2 TANAVLIEEDH 27 AV D NEITHET D Q&A -« « « v v v v v e 219
A-109 BGICBT H2HNEEE LEEOH LT AV I AEICETH Q&A -+« « - v - o 225
A-110 FHEF DO DO Q&A : FELEEDH DT AV DA« « o o o v o v v v v 234
A-111 FREUREE OO D Q&A : FFELIEEOH DT AV I NIE = ¢ o v o v o0 e o e 247

<VaZ - -TaEr—var--xy 7= (JAN) >

A201 Va7 -TaET—vary - Fy hT—7 (JAN) I[ZDWNT s+ v o o0 oo v v 252
A-202 JAN:[EEOH L7 AU I NEICHES S GEAELEIZRE T 2@ M LRI A K-+ » 255
A-203 JAN : ﬁgﬁ'j"gtx ............................. 268
A-204 JAN & L BITHAD L D BB EDTZDDIEH « o 0 o oo e e e e 271

F R T - 273



T I T e 287
B-001 2010 4EF451 (F5) ¢ ¢ o ¢ o o o v et e et e e e e e e e e e e e e e e e 289
B-002 2010 4EF4yE (JEE2) HIH| < ¢ ¢ o ¢ 0 o o o v v o e e e e e e e e e e e e 374

o T PR o T 383
B-101 JEFICEIT DFTAUER « « + o o o o 0 0 v et e e e e e e e e 385
B-102 2010 FE 5 ET A Z 0 A FEEOERICET DB OREZIT I ICH > TERET &

%IEQZ’)D\VC@ﬁ/]) 5:/X ........................... 474

B-103 2010 - FEEICBIT 2 EOHEFNCET 2 A #> A  EF T 5 A REE

FEFEFE « « o o o o o o o o o e o ot 0 e e e e e e e e e e e e e e e e e e e 485
B-104 [T A s by s =0 HAFL A s+ o o o o o o o o o o o o s o 0 o o o 492
’%3%3 F%@*UWJ .................................... 539

% 2 it H &
WK K D i 2 T FH 22 1 28 R IR O B — 3R
HE3IE KAV
B1E kS
D-001 #h&yEHEE 9K (SGB-IX) —fEEZFEDO Y NE U T — 3 v &L H—
D-002 —f&¥EREE (AGG)
D-003 i E[EEA A HFREER e HH] (SchwbAV)
B2 H BEhEE R
D-101 &t ofEE @ EEHEE OB
D-102 FEATE~OZE O 720 OB R OFRFIE L E (~ v 2 NEALEE) ()
3 HT BEEHIf
AT TTUR
1E B
F-001 JRyE# (#)
F-002 S5f#jykd (#9)
F-003 J7f#ykdn (Bs) ()
F-004 ZERIXIRSEOE UE~DiG % Bfe T8k~ 2 BEZED 5 20084:5 A 27 H DL (5
2008-496 =)
F-005 201143 A 29 H OHFIBEEEI I BE 9 2 MfER (55 2011-333 5)
92 f BHE R
<[EEHWFES ALSEHEEKE (AGEFIPH) >
F-101 Agefiph OB 4 & —E %
F-102 BEMNBADT-OOEEGETA K
F-103 HA R : BEE LI
F-104 BRIEIEER ORM & 34
F-1056 HEEES ORMH & 34E
F-106 fEmhlEER OB & 30
F-107 BEEH O R ks
<77 v AEEFVH#ES (CFHE) >
F-201 [EEFEHOEME L BRMNIZET 5 TEy) e )

%3 HET BRI - B
%5E ERMEA(EU)
1 ES
E-001 JE/M L BEICK T 2HEHRO D O — KPR EICET 545 (2000/78/EC)
o2 81 B




[FLCHIZ

1 HAROEREBW

FRE 1949 A 28 BICEA Siviz TREFEE OHEMIZET 5 50
REEHMCcoEEEREMOREEDIEZN, Ob bW LBEOEMIR L2 TOFHE (FHE, HHLVE
RO BRI Ok, FEW N4 « RN ZREERME L2 ET,) IS T 22O, ORSICE
WCHBMELEN IR SN D Z & ORED T DO Y e B 2 D Z L2 X0 EEE OHF] O LB %2
PRI - BET L2 E2NELE LTS,

ARG OPLUE - FFE M T, FEEHFEREERICEWTED X ) i@ LT < E) FIZOD
T2k 1T 56 HPREORME L VD ZHE TORENTIERVERICR L TED L D IZxf s L Tn< i
IZDOWT, ZHRFET, EAFBHECSOTHE, BEEHERELZEO TRAPMED N TE TS LD
ATHY ., £, Pk 22 46 A 29 HEGERRED [ FEER 6 R SCEOHELE D 72 8 O AR 72 5 Iz D0
T IZBWT, 197 - ENSEICRIT DEEZEH &3 5200 I 5Tk T 2 6B ELE O f2dt
FREMRT 5 728 OREE % O BRI T RIZ OV TR 21T, B 24 FENEZ BIRICZORwmES2 2
Ll I TWh e ATHSD,

INOOMENE . TN EZ T TOME ., S HICHIEDOFERMICEZY , BEEFREEILER 2L
L7 AUT, AFY A O EFRIEEF R FEIER 42 F4 0 L oo ZRE L2 FATL TV D RA >,
7T AR T HHIE RO OB R D ERA Y - BE L TR 2 LEDBBITEFIIRE N,

AIFFEIE, ZOXIBRBEROB LI, TAVI, AFVR, KAV, 7T RIBITHEERREMZ
BIEE LS R O OERIZR D E WAL - BE L C, b EICB T 5 EEHEHZRIZE 1EIZ6R 5
JE « BURDNLZE « JEITICET 5222 HNE L TUT2 2D TH D,

X, B - 5B OV T, Al .

2 REDHE
ZOESBRAMEDRINCERT D720, AT TR, LT X 5 R HIEIC LY iFFEE Ehi
HZ kb LT,
1) 7AUI, AFIVA RV, 77 A0EEFRREMBRIEREICHELWERE, FEEICL V%
RENDEBREHRE L. AR OB, EHERE, INE LZEROBEHAELITD
(2) ZETOHLIFEBEDFLLERST, A2 —Fy bHIEHLDD, K42 RNHEM LT LHEICONT,
UITFTORERBIELENER, HEROMRA, IEEZTT D,
O EEHFEMZENEEL, SHEAOREICET 2ES (B, Sl 14 F7 A1 %)
@ MG (A, SCREEHE)
@ CHME (BRA. B, Aul, & PRARCRE )
@ KAV, 7T RACONT, BRAEE & ZNEEIEORR BRABBEOROT/MEORIS) &



OSBRI & 2 B4 1% Fl FE0E 2%
(3) WEITIH LT TIE LGB OBRZAT 5,
(4) FFEZEB S O

KIFRZEEZOMBBIIUTOLBY ThD, FINHEBITEEOERNC I 2 B EE 725 B o 55
WG OUNEE - BEE A EICHY L, BATHE OA4 7 — =1 ONCNEE B L ORe a1, L%
2 U BRSO, BRI W ToER, BREEZRM L7230, FEBORREVFERED —
A LT,

(4ZR] (H4 @ 50 FIE)

B BT BERAATHBOR T R (7 A ) B i)
BB B BERAETZE MR (XU 2H%5)
e B SEIERZPESEE #e#dx (R YY)
KB A7 ERERFIEFE B (77 R EH)
[(WEZEA]
EFigvasy PEEARER S B 7 —EEE RN AR
xR P EEEBERS ¥ — FRFER
(47 % ——]
B IEZ JEA T B ik - P A TE SRS PR T T JE

BB, LROENUTOENANREERORFRERZHD L & & bITEO—MzoE LI,

o psal PEEARCER S —hPRAREE AE R E R
4 B FEEEWERS & 2 —thRf SN EEFER
Ko 8 EEETWERGE Y — WA

A B EHEBRERS ¥ — HRHIE

(5) WFFERRDIE
HE U =X LTLYELD, HITBIT2MEOSEZER & L THRIREET 5,

3 WEEMEARM
RR 24 FEFE D 1 AR



BXKD

EEERERAENRILEHEDORE

E—-ER



R %k o E T F# E A 3 ¥ & % W E — &
BE B4 TAUh 141Xy R
I EAMEHE <1920 4FE THEZEV ANE Y T—3a 95 1Tk, (|- 1944 4F TREEFRERE] HIE, Dk, FEcES

1. T A 3R
D

REALS D) — R OREES 2515 &3 2R

ik,

- 1943 4E2IE « G ARGl - ISEES),
1973 FERIE U TF— a3 k) LdfrL.,
HFRBUN T4 5 22 0IER 1R & BUE,

C19TIE TV By U T F— e T A 12X,

BRIt LEEEZ O 7- O O IEEFIRERED b b0t
—EZXEWEAT D L BBEMNT,

<1990 4E EEDH LT AV B NIE] 1LV, EES

2R A& BRI AR IR,
- 2008 FEILIE : [EEDOER T WL,

- 1998 4F T &L (S0, ARE, BHEE,

Wi T 4 2 R G &9 D I AR e OV S & 17
1t

- 2010 4E

&, BEFRSGSIE, EAREIE, ek E
VY Y F— g UHlER P12 L) BEHE
FA &,

+ 1958 4F  —¥#BILIE,
© 1995 4= TpEEFEREs k) HIE,
+ 1996 4F 12 A fEEFZENE EEO R HSE Ol T

WP, THREFRRERIE] OREZBEEE, AR
1l BE M OV R 1l S 72 & B I

PR lE, VEAERIEE IR0 NFEBEER
B EMOERNEESIIEZ A L2 b O, FEFED
REATICHE OB S B 2RI AL R EITBE I,

2. [RE & MR -

(2R A

Ty B vV U F — - FF A

(Javits-Wagner-O'Day Act of 1971)

c YU 7 —3 3 1 (Rehabilitation Act of 1973)
cEEOH DT A VU I AIE (Americans with

Disabilities Act of 1990, ADA)

- 5B & (Workforce Investment Act of 1998)

+ 2010 745 (Equality Act 2010)

3. I R i R
ez e - W

ERAY: 1]

- HEAIEESEMHEKE (Office of Disability

Employment Policy, ODEP)

- K EEE TS (National Council on Disability,

NCD)

- FEERIEIE Y S (Office for Disability Issues, ODI)
c P AMEZ B4 (Equality and Human Rights

Committee, EHRC)

0 Z=RIEkIE

1. FEEH =R
124

(DIEHE DR

<1960 A% BAZFL ETHARMSET OLDY (4

RAMEDRMSL) R, N M T AP L 22 ROER
FANOIREFEORE LT, EEEOYHEED )
¥,

+ 1970 AR EEFG O (BRFEOXIED B HEFRI D

WG~ BEEOHSETTNVOERK), 1973 Y E
V7 —3 g UIEOHIEIC L EHOMICEEE R &

T‘T—)'EJJ:O

< 1980 4EX : NCH (31 NCD : 4 KEHTT#HS) I

L BHE (1986 4E THSEIZMAIT T TR 1988 4F T H
SEDOANY []) B ADA DHEZE LD,

+ 1990 4E : ADA F{37,
-+ 2008 ££ : ADA tX1E,

* JR T B S

BIFOREER DR AT A
DOFEMTHT D BRI Sh, RANRESES
ZERIER (YRR OFEi 2 R DB - BROEREZ %
. EEEZ SO AU AL (ADA) #2512 1995
AR L R 2% IE Y (Disability Discrimination Act
1995) MlE SN, ZD%, ZEBIBEE 2L ICHIE
SINTWIeA XY AOZEREILIEZFET, AT 5
TEEERE LT 2010 FEFEE (LLTFECBIHI
DOWT DS L) DBSHIE Sz, 1995 R
EHEEREEIEYE D 2010 PSRRI EINLDTET
BEiEshi-,




KAy

25 2A

EHR/E4

<1920 4 TEEAEGEEOREHICET2IE/R) 12X,
20 APl Loy 20 5 5 AE IS I X Dk
F R OGN K D SEE DR N FHATT b,

<1953 4F THEAEETE) kv, BEEAEETORER

FHEMBIL L~V T THIE Sz,

<1974 45 THEREZRE) (X0, ERABBOMGN
BHEBEL LRS-,

CAAE TUABE YT — g UFREE] 1Tk, HER
BEOXHETEmSN T AEY TF—2 a Ui
T OFFED 1= OBUEBHIE S iz,

- 2000 4 THEERELE] DR LESNT,

- 2001 4F THE{EBREE O M) 1T k0, EEREELL
UNE Y F—3 g VRN SR 9 RIS A
Sz,

- 2002 4 [HEFEEFEMEDL) MHlE Sz,

- 2006 4 [R5 HRRE) BHIE STz,

<1924 = TERIBEFHFREHFRHEE Ik, B3 10
N o REFHEFTIC 10% 0 8AEE TEH 2 38554
7,

- 1957 4 TR R E L) 1<
R G BREERITIER,

- 1987 = TfEEFBERERE 0L, ¥EE% 20
NLL EDOFEEFTC 6% DEEEEE ER & JH
7.

- 1990 4 TREEF Z=RIZRIRVE) 1T
I B JEAZERIEE R A &8 A,

- 2005 4 [FE5EE OMER] L R O, SMEOTTHR
MEVZRET 2 kM) I X 0 ZERIERIEFRINC ) e b
B MEREEATLE L LI, EARE ML,

ASUINS = EE 2712

L0, FEHEZHE L

1 EARHHIE
1. B 5= e e R
DFEHE

- th£& 5 (Sozialgesetzbuch:SGB) % 9 #R
e ¥ % #F # 1k (Allgemeines
Gleichbehandlungsgesetz:AGG)

7k (Code du travail)
- fEe Ak - FEEEL (Code de 1'action sociale et des
familles)

2. [FFE M R
(2B D IEH

BB EREN - Y 2 v —

< 518 - JER - 4 (Ministére du travail, de

3. R E A At 3R

(Bundesagentur fiir Arbeit) I'emploi et de la santé) B A PFTE - T
- INFEA S (Integrationsamt) : &I 0 MICHTE| < ##y - HEAfE 4 (Ministére des solidarités et de| 3~ 5 HRH
la cohésion sociale)
- AT EZE S (Comité interministériel du
handicap)
(2011 4= 1 A BILE)
B EWEEIZR T 2 EERIR OO EB O 7= D DO—i%| - 1980 054 Y « FEER ZNE LRI OEANICKH 5|0 Z5IEkkE

M7 Pl A O EIZB T 5 EC #8545 2000/78, A
EH I K B 2R 0 70 R R o5 A I B9
% EC #5457 2000/43 732,

- 90/k D 5t [F) B DI FRFRS S IRIEL. SERNESE 2 8]
FEEICHH, 200641 H 17 B, U it oE
SAEYRDS 2005 £E 6 A ITIRTE LI IER % Wik 0 HLf
LB EERD, O FIFYIL, AR 5L
BT D X9 HIHERITRD =, 2006 4E 5 12, B
TRIROBNL O DEERIF, BERIZEE, 2006
6 A 8 HEMBUFITIE R AT g, [FA
29 HIZ, HIERSOE 2 7, # 3 BHaOEEERE
DRTOBIED PN TEERE L T, — I FEERRIE
BRE, FETH T HERSERE CEBEL, [FES
A 18 BB LT,

BLomEY CRPEERR - HERemo—8),
+ 2000 4ELLFE - EC 85 OENIE LD 7= 0 OB E LS
fio

1. EEH LA
el
(DIEHITE D%




HR /B4

TAUA

1F¥JR

@iE#4 - B

1973 U NE Y T —3 g 3E  HEFREUMN K ONEFRE

0> b MEERB) & 5207 5 RIFMEESE I o EE
ZERIEE I,

-+ 1990 4 ADA : glfipylsEEZENE Lk, A 8
1) . ANHEFERICL DM - — R (2
M) . REEEIC XV EE SN A MR - T — B AR

(E3W) ., Tvala=r—yar FE4m. H
HI (G 5 %) 2> HAERK,

+ 2008 4 ADA tZiE¥% (Americans with Disabilities
Act Amendments Act of 2008) : (&5 D FE % Wk
ko

- 2004 FFEEEZE#EFZE (Individuals with Disabilities

Ac t) : TRTOEERNMEE OB R NBE %
2% 2 & OfREE, FEEH IR O OBLOMER] DR,

- 2010 PR A ¥V RITEBT HAIER AR L

15, AR, &5, MEESH (gender reassignment) .
SN N RS — b= v 7 AF, B - B
2k, PERI, PEROFRI 2 BRE & D ER A AR, —
ER - ARRERE (BB 3R . A (5 40m) . BHR (8
5% . BE (GFefm . fH (5 7T ZHANER,

2. EEZEMZR| - ADA K 11 + 2010 45
A5 11 UAEYF—3 g 9

(DiEE

OA)ieaw szl « ADA R EIZBET 21T Al 1630 5 (2 S

¥EZR= (EEOC) HHD

@TA T4 %

- EEOC #HI 1630 fOffk : fmEE L 27 A U A

B 1 ROEIRT A X A
« ADA HiikE~==27
(M# & & EEOC 1ERL)

+ F5l % (guidance) [EMHZEIZ L > TOWEERE) (fl

MBI TS 1T 2 FEOHER ) (G5BT
(WF b BRI GBI 2 & SRR |
12010 G FFHEDF5| & [HEOERICET DRERM

Bz I B BT ~ S FHISB T 2 Fol &

%,

3. M EREL IR A
DRSGRIEE
DEE &) ok

CEEOER  ROVWTRNEERT D,

- ZFDONDOEHER AT 2 REOICHIRET 25
IREO ST KGR RORSRERE S (ADAS (D)) .
-0 X iareREE O (FE®B)) .

-0 X O R EL b LR END 2 (H
H(C),

(F8) #HHIPFT DS REE OFPFE & 5 < R 2 A B -
722 b, 2008 4FE ADA trEEIC LY, [£E
RAETETEREY ) RO [Bp&hd | OWNESAML
2 (AFREQKEUEB), BEOEFRICET 5 AR
HEHIANED Sz (F5@),

O B ZAT O8I,

FER DO RHIRIC
D7) B b 7 O KRR SRR 22 p R
FafhdoE CFEE6K1H, 23,

CHEICFEEEAF LW EEEED (A4 H),

(2) % 55 #H DOFR
TEHEYE - FRE TR

- FREREMEIL, ADA3 o TfEE

W2 T D03
REFEIZET DEDITIR,

* 2010 FPEETED THE ] OER (65%) IC%ET D

NI, WINLZ AT T RHIAT - BeHIFTs, BHIeF
Fl& | AT AYER] & LRI T 8T,




kA

25 VA

HE E4

< HURTE (1949 48) @ 1994 4EETE 3 4k 3 THA BN,
- MR 9FR (2001 4F),

- EEFFEMEE (2002 F)  EEZHOZOMEE &
EHE OIS EFE~OEELRBMOREZ B E T
%o DIOBEYCE - BE VAT LOHHMDOAN
FR LT ONWT, XU T 7Y — DR % P,

- —IREIERERE (2006 4F) 0 AFE, MR, FEEEFIC
X AR E L, IR T 2 2 HI L
U7z, BFER 7702 R, RRIZSRREB AT S s
WER L LT, BRI OMES 2155 72O DM,
TS, TREEAR - BEEHE O s, TREERIKRSE
ADBIMBEHT S TS,

S RESR : ARE, PERI, FREE L &9 D A,
. RS2 ARk,

S Eisg (k) o AR, PERI, BRESEZ M L 955
EFheE 0D OYEER, B, fRE. STBRIFCR T
% 7RI B 2 2R Ik

- N IES B O BU 12 EWNIRET 2158 (2008
) (LUF, 2008 ik & 9) %,

(%) EF-HUWIEE

OREE K OMEEIRELZ HE & 9 25 25 00k 1B
95 1990 4F 7 H 12 A OiEA: ORlyEdL - 55k
HAEWIE),

OMEEZ OHEF 2O SN K& O RHEIC B
95 2005 4F 2 A 11 H O L (S @k isEs %2 Wik,
M) 7o fiE ) a2 EA),

@S -

- AR - I 2. FEEHE M5
- AEAIEIEE 9 fR o S {hE A |- 1)
(D)7
(&) iawsaal
(%) @HA RTA 5%

- TREERBAD T DIEERME T A R
(EEHMES AL EHESE (AGEFIPH) 2
VERR L7= T & BEEE ORZEINM A OV HICB L,
FEEOHIHT LI BEENFTH=—XEREL,
VR TR EHIRL TN D,)

[EEEOERIL. HDAOH KA. MIge) X
FEARRORERERS . e OFERMETE v H LV L.
Z OFEHEIZIVRE ZRE L TR DB/E T, TOR
O, FREFE~OZENMRE SN TV DHEEITIE,

EEIEE OFE R  FBESEE S TEIRE, mr,
FErRA B RE TR R R OB DT LIZ X v . JEM
LS LHERF T 2 Al REME N BLE IR L TV A 2T
DN ZVH (FEEIL L.5213-1 %),

EERDH L EEOLN TS GERIEME 9 2 45| (F) =72 L. iR L 2 5EEH L, kil
1 ), EHFELD RN EEbis,
(%) (%)
- BEREER KON EFASEOHR L OREFRRIENRS| - EEZEE ORE « ERERICHE T 0 ED,

9fm 2k 1HEHRWL 31AH) : [ & L EEORE
250 ICEL., ZOENTOEE., BB EoWHE
(Aufenthalt) . £71L 73 LOEWIZEBIT B ZFDOR
2 NCOREMR%., WECZ OEEOSIHEICE T
A X, BEERERE L IND GERIEME 9
242, IEERERLRSEOHR LIL, FEER
FEN 30 L ED 50 Kl OEHEHR T, 2HOZ OO
AL CWAETHY, TOEEFN, BEE
OFER, FIZIZENT, T3 ROEKRIZEIT 2 Y]
RIRA N EBEONT, ETRITMHFTERVWEATH
%5 (HENEIm243H) |, FEERICHYT
LHPENICLVEERENEDPNEE S, BEEOER
WX R EREEICE R, SR IR 241
H2WL SHEABREIND,

3. JE M AR L 1A
DX GIEESL
DEE (&) oEkE

@) xf G EH DR
FEHEYE - RRE ST iA




HR /B4

TAUA

4 F1YR

(3B

* AR R I

BHIFT

« HISL ST 2T - BRI,

WG L2 D
O DEELSD
P (RE 7 B 45)

c BHEMEEN HIUX, HDWIR L b SR

DREHIMERERZ ZRITTE DA, Thbb NRYEES
IZxt 9 2 EH T 5 (qualified) A IZK5 5
FERAER - X5 (ADA101 4:(8). 102 £:(a)).

BG)ZER O T 4L F|-

- 3 PR ELE

B & i3t U< NE#E &R (direct threat) |
ZRITT AN, wAZ®RA NS (ADA101 4:(3),
103 %)),

- REMEEZ L TLRB, REEZIREKD 2 LICXY

T IABYT B K 5 2 BEYE UIMBYE 2 B 9 1T
st Tk, B XTERMSEOE S 2352 LN T
%% (ADA103 %(d).

- BUEEMERNEERA L WD IR L, 20 %

HAHELTCREINAEHEORNINITHFEIND
(ADA104 4:(2)).

REDOEEEZAT LI L 2B LTI 80, Yk

TeHs DM « RBUTHR S LT, W LOBHEITEE Y
T2HAETHY ., YREMFZEMT 5 2 &8 EER
HIZERT D120 OB ORN I HETHY . 4
REEA B S VT DA T S T in o T
Bt OUET. TOFED YL 27z S 700 &
LA RHEEZEHESATLHE) | EEER
(TRAE L 7oy (CEAETARTRN 9 1 4% 126, Ja i B
— B RREF IOV T 5 5R),

- HPx CPAEE 83 4 11 TH, B 94 4 3 1H),
cEP A E T Dm0 TR (FRE 83 5 11 1,

BRI O 55 4 5% 3 1H)

- A& JEM (supported employment) D#EfIC

DNT, FUREE, XFECHBEDORELZET D
FrINOITHEY LW E LV AFICERY S = &
(P55 193 4 3 1H)

BB OBEAEVER IS o TRRIT DN BERFITED

SPCHI CEEFIAMTHI 22 55 1 55 1 38),

(6) 5 & & LLAk TR
EORMB LI DHE

C BB DL T D AT E B> TV D AD

FEEZHEMEE LT, Y%rEE 250 L iR s R
\» (ADA102 % (b) (4)),

R DY EE NFEEE PREEE TROPTED 5T,

PEE 2B & L2203 25E S D (ADA102 4:(a)
KOD),

- FERIAEIR O OB R 2SRRI (CFSE 13 &1

H) MUNT AR b (P4 26 55 1 H) (1220
TiE. B OCOHBANEESCHEELZ AT S &
kSN L ThHGA, MENEIR CFEE
27 25 1 H) 122\ CIEEEE 27 45 2 THFTE O H1H
Thiud, ZRHNBEEWEZ T B NEEE TR <
THREOXNGR L 72D,

4. x5

< MAEYIETAEIC 20 BUL BB ZREEE A 15 AL

CEML. R CFEE 39 ZR/ELT)

(DERRMFEE AL, 2o, MNESERGIC L RITT RIS - /8~ b F— (%L 47T FRUT)
T2 A (ADA101 %(5)(A)). cFpilE e CPEE 47 LU
(%) 723, ADA Tl Milxiger Nl G EER]| - B - 8 CEEE 49 K0T
(covered entity) & MRS,
()3 HIHE R < EFRERF K ORI BF N e 2 FTE T H1E AT ADA| - 5E (47 42 5RUT)
TiERL, UAEYTF—a VBV EBOBE| - EAEE (P45 58 5KUT)
DOWA%E% 75 (ADA101 £&(5)(B)).,
<N - HIF B IZ. ADA O A= T 5,
(3)% DAt - ADA O xR EERITIT, FEEOM, BAb-o| - BB SEA (qualifications bodies, 21k

TAMKE., FEHAK, sEAREZES2 &0
(ADA101 4:(2)),

C AT T R BREER 2 7 713 ADA O

A7 L (ADA101 %:(5)(b)).

53 Z:LLF)

- B M B E Y — v 2t #F (employment

service-providers, V2L 55 5LLT)

- A CEEE 5T RUT)




kA

25 VA

HE E4

(%)
- RTE OAF(E & BRI, MR EREIE O R AR T (E
(N B OV o BT DAFAE & BB FRIE O SCHE CRE,

(Z45)
CBEET@H OREKE - MEAHEMNBSLER S
(CDAPH) (578 L.5213-20 5%),

(3)FBE R

s 1 KIBIT ONEEEROWT LT L HER
BB T, OB, [Thh 288 OME, s
DFATOFESA B & LT, OB DAL
SEEREHETHAEAICIE. TO RN EYS ),
ZOBEENMAL R LOTHDHRY T HEETHD (—
WA 8 45 1TH),

< ARERDOWRER IR EOERFICHE-S < Bk o
FERT, BMPNELTH Y, HiE L WD LR
W oZERL, ZERIES IR FRRNCBCAR U2y (s
i 1.1133-1 %),

c FBENRE LB AR S < BV o ZE R
W, TR, FEOEY THER LD TH LR
0. ERNCIEY = 5y (GrEkit L.1133-3 55).

PRV A RET S DI EEEICH L TAREN
2 D) 1k, NS Y S (Grihs il
L.1133-4 %%,

CEBEER NTRARX IS OEHEOTRIIE, N
Hr T HREE L E T (53— v BHFT 2008 4 7
A 17 B,

< FERAT R DRES - Bl 24T - 72 97838 69 D R -

- TEOIRHHE ] & L CoRREM oKL, MEE A
NHETHFRBERPEBE LR O ON D (F @ik
1..3122-26 45) .,

fikJE - 2RI E DR IE (978 L.1132-3 %),

< AT ORES « Rz U729 2 ARSI Y
PO RO, ERITT 2~ DO RDEUTARVEES
WZHAD S ARE PR E DL (2008 5 3 58),

(5) =R D IE 4 k%
H - B BRAMILAE

(6) P& 5 5 LUK T I
OB LEIRDE

EME (FEEZENT S HAN IBEA AR |
IRERA, (FEHBEOIDI2T) FiedE (i
EAREE 6 & 21H),

c BIAHEEIA~OAY) ORFHEITEHDHIRY T, MSLF
EH LMRROMRA, o, HEROEBBITA (—
et Ak 6 5k 3 1),

- R oERE (FEikilt L1111-1 5)
() REEBHCETIHERL,

CEER, N UG ASREIROABE R &b IREDX S
LD (—REERNEE 24 £ 1), £7o, ERK
WINOHEHIE BRETH D (Flik 24 5k 21H), etk
DRMEEHE & EGE AT (Fik 2453
),

- NHIER P OME I 1X, [ B DR &

FTHICBET D
B ROABEAE (HFEAHA, T A%E,
ANRBEOIER) 12 X B ERIEIERE 2521 D,

(JE) FAEOEDDLEMEOL &, NENMCER S
Fx, s OB 220 5 (rEiEl L.1111-1
%),

4. HHI*5
(DRMFEE

(2) 2~ HIBE B

(3)F Dt




HR /B4

TAUA

4 F1YR

5. EZ b LT
% Ji& 225 o i
- R

(D ZERIEE L 90

S DR DB REERS | ISETRE . FEE O

B, A, fRE. I, TREIE. RO oo
A EOHE, FMELORIICE LT, MiEEsH
THANZEELZHMB L LTENZLTEARLRWN
(BHOERmIZE T 52EMDOEIE) (ADA102 &
(@ ),

(%) EEOC #1H] 1630.4 (@) ~DIicB T, &5
FELWHEENENINTWS,

QA GE 2 ET D IO B DMER LT+

- (MG, (D) FECRER, I, 2 OfhoF

&, DRI 2EMEME, OFMES CEEE
39 & 1H),

%, Mgk, VB RAERZITHZOOEESITT I A
THMERE S5 25, Xid5x2720n2 &, OFE.
ZTOMDOAFREEE2 D2 L (A& 2H),

() EHZ7E R

NBEHEXTTEEE, ToREEFEZHEL LT, 20

IEBERE ST I B DREE SUTHINLIS AR 22 8 2 [
(EFIIETHIBR, 8k, U35 2 2 & (ADA102
%)),

EREDR. T OME DISTEE XTI EE Th 5

Ktk % b OPEEFE £ EROE & T 5 LEoW
EXITEMRICE S35 2 & (ADA102 5:(b)(2)),

CPEFICESSENOHRE O, Uk, @0 H

T2 HMD N A DOFERNZ KBNS T 5 E L H
(standard). M H (criteria). Xi%J5¥E (method)
ZHAW5Z & ( ADA102 50)(3)),

cEEAZBEBE LT, ABBAEZOMOEER S XL

o THAHIHE LY bARRICH - T2HBE. Al
BaEMNLZbD0Ld 2 CFFHE13K1H), 272
L., BEEZZIEEEE LY SAEFNCHES 2 L2550
ZAANIGCESE RV

(3 HEZER]

- BEEH ST FRE R R 2 PEFR T 2 SUI PR 2 @A

D% (tendto) wWASPELLNE, HBR, ZOfOERE
HHEZHAWD Z Lk, BEEHB L T4
Do To12 L, YRKIEUE, B SUTIRE A H 2 YR
HICEE L, 2% LonBEHIcASETs 2 L%,
X G HERDFEHATE 2551, ZORY TR
Vv (ADA102 5(0)(6)),

AN BIZ, B OREEICE L TENRREE, X

- BUE, HEMEUTEITR RN TH 25 E LT, (@A

IFEATEEN L5,
% (CFFEE195%1H),

AZBzEENLIZLDET

N, BERIUBEZE LW RWEIZZND &0
T5, MFEAT2THAIHATH- T, bh
525, B EREIUmMEAEAE LT & il LT,
B LRIUEMEEZAET2EEZ AR iBicE <, X
BLTHAIBETH- T, (©B ZZDRFR
IZE <, XFELS THAIHETH- T, (DA B,
IS HEEL B EER T DO BN T HIET
HDHZLEHHATDHZ LR TERVWGEEZERT S
([F%k 2 1H) ,




kA

25 VA

HE E4

CEAFIL, BEREOLINEBICK LT, MEE
B E L CARISER O E LT by, E5lic
W, —EYEEEEOBRENER SIS (fhaikil
HOMm 814 21H),

PRI KBTI N FEH (ANEXTERKRMH
H. PERI. REEE LI RE, BEE, Fl U3k
WIRT AT T 4T ) DWTHRNITHD & RFE
RERNEZ T D2 ERNH - IR B, 2L,
AR BN EFT 5 F D, AR BERO OIS
1 &RIZHET SN FHOWT NN OIFIEE BITEE
TEHEHBC LD TTED (R FEEE 7 51
H),

<1 FRICHBIT LN ERIC L DRSO, EE
W&V, WICBEET 2 FHEIIOWT, EETHD,
OB K OFHEIZONT, IR ALN S
TRt St @B OXHE & OfRIE S & &, FFIT,
B BMROZIT LR TICH T > T, W HEITH
2o COMMBIFZ2 W LEMBAEE RO EIZB T
5. BRHEER D L ESM. OBELEOBE.
EHE, WRHE. B, 12— 2 E50RE
AR, QMK UFEAZFRER, Zotho—E
DR N—TIZRT HEAE A N —~DIIA, ®
S ERIEBIRI B K OY&FIR ALK B % & Lo th iy /e
Nzt . @Ottt EE | OFE . @Orm
=2 OB E FOME (Fik25).,

SATAD, HEA MR RERRAE IR E 2 B E & L

T, BHATRCUIHHER L < 1342 T O JIRRER- ~
DT 7 ANLHREIN TR LT, £/, W
L9WES, B, R, B L XN
ZRIRBHE (RRlZ, BN, FIZE0ES, TRSERIME,
PR, BUR. BREERE. WRBE, HoE, BB, 22K
FH) OxHREINTIEAR DLWy (718 1%k it
1L.1132-1 %),

<1 RICBITFLNAEERHOWTAMNICE S X, K| -

LI BIRIMOE & T, oFENRBRL, BB L.
FELLERBRLOZ2THAO L0 b, AFIRA Bk
WA R 25 A1, EENR AR 2R &
705 (—BYERREL 3 4 1),

IR B4R, REEICESN T, HDAN,
B LRI OMD AR Z T TWD, ZIF Tz,
NiE, ZITFBHTHAOWE LY AR % 50T
e &, T, HENZEINCZE T 5 (2008 414
141,

SN R STRY e BUE, BRYEOI RIS LD, 1 RiC
BIFon s FHOWNTANIESE, KLY D
RO T T, hoFE LY b, FEBIRFIET, D&
AR BN % 2T 2585120, BRI
RN E IR D, T UMEELE FEYE T TR,
BT > T2 BRI K0 BRI IE L PEDRFE O i,
ZDOFTENZ O BHOERD 12 DI Y DM T
HHGEITTOMRY TRV (RS REE 3 &
2 1),

© AT IEPSIRY e E . FEESOTIEAT AN

1IHIZHE
HOBBD 1 2D7ZHIZ, FEDANIMOANLD b
R e AR E b O T RREMER S A5 6. 20K
B, FEEIEITIZ, EYAREHMNICE > TEEINIC
E4LE, o, ZOHBERD OO TFIERL
EouY) Th b6 ks, MENZEIICZS T
% (2008 435 14 2 1H),

5. fEF Bl &
% JE H 25 O
e A

(V7R AR S

() EHEER

Gt




HEH A/ E4 TAUA 41X R
(4 & B S & 12| - ISEE X BE Th 52 OO R TITEEME L b - A BEEHE ST 2RBERE BT LRWEEIE,

L2z &

DFEEH OB O B R TSR RERE E 1 S FE
MEE AL L2 &1, BELZFH & 35725
M 7-%, 72720, ZORELEEMET L Z L3, fF
FAEDEEDEEICL > TREDAFH (undue
hardship) Zif3 2 & Z2EHENEHTE 25613
ZOMRY Ty (ADA102 &0)(5)(A)),

« T EE ALISSEE OB R ST REIE E &

HAREZRETOILER DD E VI HBIZ L -
T, WRRMEZ b OREEH TH 2I85H UL EE O
AW EEET D 2 Lid, EELHM LT 220
(2472% ([AEB)),

LHRER AN L0 LT 5 (P4 21 & 2
TH)

G)ZFEDOf (NT 2R
V&)

- PR HRRBR RS ML T B 5 25 L RGE . TR

ATFEFFHREN B R b E & b oS EEE Ey
BF IR A ET 5B, ZORBRPUEST D2
EERHPIE LTCWAERE, M. ToMoERE,
WRENEMRICEMREND K5 ICT D DIR b RIER
RFTEIC LT, EHICHET 2R 2R L7120 E
M L2 23RN =5 (ADA102 5:(0)(7)),

- fEFEZITOEEIL - SR ETOE R K 0T & 217

DT LIFEMICY 25 (ADA102 (D),
(E) BB OEFRELOMEICELTH, W
SOPDKERD S,

AR, BEl, NTRAA L PRI RIBIC K o TiE

hE SNBITAITBEATICRE LIz A, & LLIL,
FEDNDPARIEIZESWTRHE, FATFRE. IHE
BIZBWT, [MSNOETHIL, JES. M. X
SINEITST2FHITHR LT, ZhaBEIcER LT
725720 (ADA503 2:(a)), ARIEIZE W TERRBE S,
IRESNDHEROITHEXITEZ L THWAE A, TD L
S I MER B AT UL ES LT D & 428 X 3E
Jih L7 Nicxt LT, ol &id. Bk, 15275
ZEIEETHD (ADASOS (b)),

cANTAAU D (@A PEEICEET I EENRVT

24TV, O)MZITANGOB OMEZIRET S, X
i, GOBICEMZR, BEOH 5, ML EE2T 5,
JEERR, HLUIEIRRRRESZA ST EMIX
IR EZESLAE. AD BIZHTHENATARX L FR
ALY 5GPk 26 42 1 1H),

- BEEICEK S 225 (FEEE Th D B OEENR

RTELEZHLFHEEHBIZANBEZARFEEICEY
W 72546 C D) MBS R H % AT
DI O¥HOENTHIETHD 2 L AT 5 2
EINRTERDSTEGA, AIXBEER LD LT
% (P& 155 11H),

< WRERER Y (victimisation) : (a)B 2ME#ES N D
THETolzZ &, XiE, MBMBR#ESNITAEE
Tole, HLLIHATW I D2 ABNMELZ L 2B
IZ AN B ERRRICH -T2 56. A D BIZxd %
WEP BRI S (CREEE 27 5 1 1), 1Ri#
ENDBITHITIE, (PRI S R TRt & Bt
L7-2 &, )P S < SR T B4 A 35
WLTER AR L2 &, ©OFHEZERNET 5,
# U <ITPEE BT 520074, (AFEL
IXFEDOMDOEFENEEIECER L2 L2k D 2
EREEND (RS 2H),

CEATAORTE  EEAHEBIC, Rk U ERE
DITAEITO LI HDIHEIIER LD, RERITS
EITR O LT HMMOBEEMT L LS HHEITHRL
720 T5Z 8%, RERTALELTHIEERD (F
SEVE 111 4= 1),




kA

25 VA

HE E4

- YIRS ) OB, ZANCEEY T D (GrEhik
L.5213-6 4 3 1H),

CNTRAAREE, 1 RICBIT LN S ER & BRT
B HIR SN VT AR, YZ AD M AR E L,
X%, B, B, BUE. B, HEEIC Lo T
S onsBREERE T2 HNEGT 2854,
XX 5 LIERBERRICEE S 5 2 5856120%, K
FIEBRN & 720 D (—RHZRREE 3 4 3 1H),

WD HEE L, TOHERNROEFEREL, &
R - RO 2 B2, T, BE Lok a
fERICS B LY 5, FESEIEOEE B UIBR
BRFONT AR MTEADBY IR L OXHRE 72T
e b7y (FrEE L.1152-1 55,

c ERNIZLL T OITA R EEND - Ob2EDHD 1
HEHEOHEBHOWT NS H L D174, K&
N, MMEEEZATDO2HHPHITAE T, Theilo
B OB AR L, XX, #otiy, PER, fBED
U< IZFEALIPRILZ BLH S8 5 B XTI R % H
T 5174, OMAIH LT THh, 2 FTEIEEN
1414 (=80T 4) 2179 X > @a3 5 2 & (2008
FEiE14:31H),

B)Z DM (NT AR
v RE)




HR /B4

TAUA

1F¥JR

6. RIS Ik B
ERAE 2
(DH5ERH

(2) 2= Bl 2% 113 X o
IS
GEMEAT > 256
YR FERIAT A D
ERIZN ) O JF S0
FRFICHEE SN
LEBL)

() 1ITBRE =S
ODRFIZONT
X, FRR19.(2)7
(7 F v ARIZ20
TIEFRE8.b) @
e S,

ERRARN RS (CFEE 142 ),

7. BEAORCRE
(DHE

+ reasonable accommodation

(A EEAYALRE)

- reasonable adjustment  (HHAY 2 FHEEHE)




kA

HE E4

CEHFEIE. 1 RSB S NZEER SRR ORE
DD E L L D REFHE AR &
Enas) A5, Q) FRHEE 1&KBTF -
EEHEBE S LEARREN L ORED O DM
RHEBEB LRGN DD, ZORET, TR
EEZLELLOThHD, (2) HHHIT, HY e
HEHET, Fro, B EOBECMKEE O
T, PODERHEOEEEEZER L, 2hiabdasn
WEOIBETRE b DO LTS, HHAENRTONER
Wt LARIE % B3 2 BTl e FiE CHEET
2HE. 1HEILBT2ZORBORBITE 2T, (3)
PEEBIT, 75 1 BT D RAIRBEROICER T
%6, HAE, B5, BB, RESR, SUIR
RO & D7, fx OBEIZEY THLEN O Y R
FISRHEEBEZE L RTIER LR, @) /ES
DE=ZFHIZLIVZOELEEDLICHI--T, 751
HIZ & AFREZ =T D5E, BHEEE L OBE
\CHEZE B ORFED 7= D Y] CHE ) Y Ze HEE
ZHECRTIUER LRV, 6B) Z OE/RKROT#%
HIFTE 61 RAENT, 18 SRIC K D ARARE N TOEH
VMZHOWTEEED ZREBIC DWW T O HRIT, AT
MIFEH SNDHFTICBW T, BmEniidiuids
B\, Z ORI, W) A B ET~ DR IR,
T IR SN DTSR O R O wmEEIT
WL asa=r—ia UEITORAC L - TITA
bivd b, (SRR 125 1),

c R BAR ORI K T 2 8B Eh E2n (—
WHIERRETE T 4 2 TH), 36T, B LEoEBIC
KI5z &5 ([F%k3HE),

- BEREE L S EHE N ATHE ¢ (1) ARIREBER R IR
DER DA, FRFEE, ZhickoTAETE
BEXEETOIRG LAY, Jhuk. ERENEE
EREZTELRWEAICIE, B LR, QMERN
BETIIRWVIEELZIME & LT, EERIT. Yk
SEIEE AR L D 5, XA, FHIEOR O
RAERT, RAENRDSTZBEITIE, DR
\ZOWTC, MifEIX. 3 DA OMINE B TED 2
FFFEN R (—RERERTE 15 55,

- KOFHEMEME - B, BRI ToNT AR T
VI aTANT AR NERIET S0, HiEE
LA WEA . XU 724518 25 U WIBA 1T,
T DO N Z DIRED - DITHLBETH LY T,
WEMEEBIL, £ O & 5B Ot omE Rz <
LT 2MHEREAET D (—RBERRBE 14 5),

cEEAHEH T ARAES. k. R, KO, E
AR L UCHE, THERHE U EENTRRZEIH
OB ONWTEM AT Z & 1d, ZERISRERK & L
THIFHFE O R E 72D (ELOH) Ok
225-1 :~225-4 5%,

< FENEIIZREK T 5 ERIT AT, 2TESH LIRS
(J5 kit L.1132-1 5R),

6. ZERBIEE IR B
ERAE 2
(DS IERFS

(2) 7 B 25 11 3% X o
BIES
(FERNZAT > 1256
WML ZERIAT A D
BRI ) O JiB=<e
FAZFICHEE O
LHEBI L)

(F) 1ITEREEE
DRHFIZONT
X, FRRI9.2)7
(7 v RIzZo0n
T TR 8H) @
b2,

- geeignete Massnahmen  GEUI 72 &)

(F) Z ok, BREE (Fa1EE 9 iR 81 4 3
H) ([CFHiEhd boT, BENRERIEZR,
BARMIZIE, RISk 4 HTHEINAS L2z S
T,

(i B 72 1)

* mesures appropriées

7. GEMEE
(D) AGE




HR /B4

TAUA

4 F1YR

(Q)BTEHLE (AHRY
Bl W, #
BIEEIE LIS O LR
(Bl 2V EE R O
#%) TEDLHN
TWHHEES
te)

AERAE (A, LTo L) RlELZELIBEEEA
95, OA OFE, FEMEXTEITH, BMEEL, [EE
FH TRV &l U OSBRI B U CEREMICR
FIZSIBICE L BE . T ORF S % B 2 72
DIGHLDZMENH D ERHENICE 2L ONDHEEY
LD &, OMEAFED, MEEL. WEET
RN &l U C Y HTAIC B U C B AR 2
SBCE L BA. T ORI BT S 72D
HUDMENDD EAHMICEZ DN IHEEZHEL
Bzl QOFEEEN, MBS (auxiliary aid) @
AR 2R, BEHTRVE L I L TS%E
THIZB U CREMIZARZNIBICEI N D HE,
B 2 1 5 7= DI L SRICE 2 B
LIEERFE LD (CPEE 2056 1 TH~5 TH),

BNER LoER

c AEREEICIZUL T O b O E & A, ZHICRES L
AN
- HEE MEA T D F Ok &, FEEE NS I
TIEAL, hoOoEHTELILSICTAH L
(ADA101 %:(9)(V),
- B OB, S— XA METEHE 0L
W, EEOREMRA b ~DREE, MRS ST E O
A TR, BB, IR U3 # oY) 72
FHEESUTEIE, B %2 b OBAGE SULERE O
it ROREZRICHT HMMOFEL OBE ([FHE
B)).

(4) & BLHY L B8 o
RelpbRHE (U
A RT A FEITR
S B AR p1%)

- AHMEE L X, LTOEKE LS (EEOC AN

1630.2(0)) .

-BHAT e 2B DEE - BEER CTH Y s
ZHETHIGEE DR O ZRET 501
WBEL L 2 AR 0 R T BT B TR,
- BB RATIC BT D B WA AT D REE
BEDRA NDOREWIHEREE ZFITT D704
BWLRD, FDOADBTNTND IAHLET HHRA
MZBIT B @EREE S L < 3@ o FEE 5 EX
VPRI 0D 28 B SR,

- VSRR R ORI D 2 BT D BOE - EE A
bYW EIE N, EEE L 2R E SR od#iE
RS R R ORI A 2T 5 2 L B ARRIC
I DT TR,

QBN RE B WRTET D 7O FHE DER L= H
&, OBAICBT2EMASGME, FMESCEEE
394 11H),

@EASM. O)FECEER, HEII, ZofmoF]
. Mgk, V= RAEZITHT-OOMEICT 7 A
THMERE G 2D, XiT5 202 & OfFE. (d)
ZOMOTRRE G252 L (A% 2H),

- BN EAT O . MEHEOREO—HEMOFIC
BHEIED, gy R~ OEEE & W o 2 & T
5l& (208) ITHE,




kA

25 VA

HE E4

- BEEEL T, HABICK L, BELOREE O P
EEBICANT, UTOERELZA TS (ki
%9 MR 815 41H),

- ZORRN LB ETEDLRY HoICRIA L, BE
SHDHILENTEDHHEHETHZ L,

- T EORBEORED DT, BEIICET 5
EENOEBICHT- > TEENREELT S 2
L,

- BREIHIZRE 3 2 REN O E~DO SN & HifF
AIREZLHF CRBIZT D 2 L,

S PEECE Lt AT ORE LM AT S 2 &
(FRZESR DGR Z BB LI Eiiaa, i -
L Wk - SPNBRET - ST - ST A S
i),

- Hiffity e BB & S G O E T H 2 L,

AFEHFIT = P EA LDORZ N ERET I EEEA

9, HEREZFRIL, S— N A LOEM S 51

REE S E ORSECRE 2 B & L TSETH

A, I OWTEHIEREEZ AT 2 (B

9 fm 81 4 5 1H),

- EEEELT, ERENERRATBOREZAD

RV, ZAUT XD BRSNS ESORE S B O bR &

FRTE D (FEAIEMEE 9 124 50).

- BEE S Ik A P ERRR R OB E 2 RIET
7ol AEE. BERZRIICIE T, Gl
WEOXMSE L2 D) BERIC, BRICHS LTREA
AR ARt EN D L O Y R E e E T
By 1212 L, UL, F ORI EE S AR,
FHAENARST X RO TR A E %
B EBE LI ET, RYERLD L bR
EEFMFELTCEBEND LD LTS Gk
L.5218-651-21H),

CERERR L,

(JE) 72720, SFEOMREL LT, ik 9 ik
81 %k 4 HOERMeZ  TEMGHRME) NEY) e
BT D IEEE OFFRME) LS EIHITHM S
ns,

(%)

CHES L HERITIS UTEAITIER LR S TS5 EM
EERLIBDEMEENDZ 0D GEEiEmE 9
8l 4TEH 15), HAZMNEMOME CEATE
Rk & BEEEIIEAE IS Lo s oE D Y
TxEFRTE D GEIRHEFNIFT 2005 4 10 A 4 H
M - B (Wertstoffhof) 12381 5. REEIZAD
L7cBHOB S BN FTRETE LR S 4T2),

- BEEES THETOEESPSMHERL AT, mERE
DEAFDT= 8 (FhVEILE 9 i 81 §c 4 1H) | BEHf
OEBENFED LD (BRI EEHFT 1960 4 12 A
4 B,

- BEEE LB NS 1 B OB O&ER (8 K
B 4 BEf7Z2 L 5 Rl ~) 23 B & Sive (fEsiE
B 9OMR8LE5IH, 7 T v 7 7V FrlEHIAT 2002
3 A 27 BHE),

* T K O ZE RN
(33) FEAFIL. BERRICE U TRESICE
KAzt L7 B SUIBE IR Rl S v 5 L 5
UG # T 260 T2 (J7EER L.5213-6
EIN
- rEERE OIS (1H57 @15 1.823-9-1 5 2 1)
OB RCR% i 2 EE M AEER b DIicT 5,
OVEZES TP ST DA (] hA L - &5
DA L R.4225-6 55)) . OEELT
~OT 7 AR (BE - FEER L1177 45,
B A R.4214-26 55),
- TS (Lo @A L.3122-26 5,
 NEEAEZ, ARSI DM A R E ot
EHLE,
(%)
< B ABBE O —2A
- BRI A S O%~0mENc B9
HHEE S, BAEET R EEY R EEOPICE
Eh5 (2009 £ 10 A 15 B I — U ATEEHIFTH)
).
- FHME O 72 HEE O ARANE, IBEOEFEICN T
% (2009 4F 9 A 30 A7 > MTEEHIFREIGY)

QBIE#HE (AHEM
BLIEIZ DWW T, #
B IR IS O AR
(il 2 12 EHE O
#£E) TEDLI
TWAHHELEE
ip)

BES LoER

(4) & H A B JE o %t
Bl bfm (7
A4 NI A VHITR
Stz Bk pILE)




HR /B4

TAUA

4 F1YR

(B)i % G

- GEERE D H AT Y LIRS O A HOBERE 2 24T T
xpmESR, Thbb, [HEEMEE2LOMER]
(ADA102 4:(5),

() EERHDE (HRAREN5] A LTIE, &
FRAELE O BT 22y (ADABOL 5:(h)).

- BEEE (AT I3.(DBH),

+ undue hardship GEEDEH)

I T AEFEICRS LT IFELWREEUIE N %
WL T B1T74) LRRDHGAIC, YA ENELE X
ERFICLE > TREOAMTH S (ADAIOL 5
(10)(A)).

» DAREITHES O TREE L 72 HEUE OV K O

(1) A BRAOEC BB DO FR BEITAR 2 i i S RE Mk o0 22 iR
DOMBRE ), Ytz CREMA S35 EE R, X
HIR O S~ DR B3R OEE ~D 48 (1i1)
WHAEREROREOMBENE S, F7E I iR D i
FAXIRFEEIRORRR I F R = DR DL,
FEEE S O HE, Gv)E s R FEEOFEE T FE
O Gl R EEEROIE I O, HEE KO
MreZE Gde, ). YUkt IXRE MR & xR E
& OO MERP R, EH ESOIME E oK%
([FE®B)) .

() EEOC #HI 1630.2 £ & i FE D& HH o) Wr
HENTED LN TND,

CEEL,

CIEREFRR L,

LN RERE (525 VISR E 2
HLRMpoToZ L) OFRBMHENCIN T, R
B D FEMEIZ &V D2 BHHORRE 2 Z 8,

(D& BLAY AL BE & i
EoaE L ORR

CERES, TORMEMBE RIS T, BE

WL TREDAEMERDZ L EERATAZENT
THLAIL. AHMEEARITAEREOND
(ADA102 %:(b)(5)(A)) ,

C THEERE AL AT DICEEOBENAET H5E

RFEIZZO L O B E LR LR o7c L LT
b EROBEDEZADIRN,

(8) & HH A Fic J& 42 it
kA

- BEEH D D AR O E R B =B A

« ADA fBR T A X2 AR ST TR BB 5

(interactive) 'mt& * |,

ERF
(L) 2Bl 2 R ET B 1 DICAEM R B 2 1Tb
RITHITR B R0,

CERE LEEF D EY)RRE R E TERWEA.

DITFO7av ARNEEL RS,

OB LR DEEEOHEZ W L, TOEBERE
RUBSRE 2 TR ET D,

OFEIZL > TEL TV IRBICBEET 2HIR &
Z OHIRE2ABMEEIC X » TR T 2 HE%
MR LRI B,

OREEE L DFHELEWVDRNT, AlREMED H DHELFE
R L, TNENORER, T OARE HIEE
EHATTHIEEARRETHENE D T
2.

DB EZZT2EOEREZBE L, HHENIFICE -
T o & bidE) el 28R LERT 5,
















ADA2008 #iHI

whether an individual's impairment substantially limits a
major life activity. Accordingly, the threshold issue of whether
an impairment “substantially limits” a major life activity
should not demand extensive analysis.

(iv) The determination of whether an impairment substantially
limits a major life activity requires an individualized
assessment. However, in making this assessment, the term
“substantially limits” shall be interpreted and applied to
require a degree of functional limitation that is lower than the
standard for “substantially limits” applied prior to the
ADAAA.

(v) The comparison of an individual's performance of a major life
activity to the performance of the same major life activity by
most people in the general population usually will not require
scientific, medical, or statistical analysis. Nothing in this
paragraph is intended, however, to prohibit the presentation of
scientific, medical, or statistical evidence to make such a
comparison where appropriate.

(vi) The determination of whether an impairment substantially
limits a major life activity shall be made without regard to the
ameliorative effects of mitigating measures. However, the
ameliorative effects of ordinary eyeglasses or contact lenses
shall be considered in determining whether an impairment
substantially limits a major life activity.

(vii) An impairment that is episodic or in remission is a disability
if it would substantially limit a major life activity when active.

(viii) An impairment that substantially limits one major life
activity need not substantially limit other major life activities
in order to be considered a substantially limiting impairment.

(ix) The six-month “transitory” part of the “transitory and minor”
exception to “regarded as” coverage in § 1630.15(f) does not
apply to the definition of “disability” under paragraphs (g)(1)4)
(the “actual disability” prong) or (2)(1)(i) (the “record of”
prong) of this section. The effects of an impairment lasting or
expected to last fewer than six months can be substantially
limiting within the meaning of this section.

(2) Non-applicability to the “regarded as” prong. Whether an

individual's impairment “substantially limits” a major life

activity is not relevant to coverage under paragraph (g)(1)(iii)

(the “regarded as” prong) of this section.

(3) Predictable assessments—(i) The principles set forth in
paragraphs (j)(1)G) through (ix) of this section are intended to
provide for more generous coverage and application of the
ADA's prohibition on discrimination through a framework that
is predictable, consistent, and workable for all individuals and
entities with rights and responsibilities under the ADA as
amended.

(i) Applying the principles set forth in paragraphs ()(1)G)
through (ix) of this section, the individualized assessment of
some types of impairments will, in virtually all cases, result in
a determination of coverage under paragraphs (g)(1)() (the
“actual disability” prong) or (g)(1)(ii) (the “record of” prong) of
this section. Given their inherent nature, these types of
impairments will, as a factual matter, virtually always be
found to impose a substantial limitation on a major life
activity. Therefore, with respect to these types of impairments,
the necessary individualized assessment should be
particularly simple and straightforward.

(iii) For example, applying the principles set forth in paragraphs
()()G) through (ix) of this section, it should easily be
concluded that the following types of impairments will, at a
minimum, substantially limit the major life activities
indicated: Deafness substantially limits hearing; blindness
substantially limits seeing; an intellectual disability (formerly
termed mental retardation) substantially limits brain
function; partially or completely missing limbs or mobility
impairments requiring the use of a wheelchair substantially
limit musculoskeletal function; autism substantially limits
brain function; cancer substantially limits normal cell growth;
cerebral palsy substantially limits brain function; diabetes
substantially limits endocrine function; epilepsy substantially
limits neurological function; Human Immunodeficiency Virus
(HIV) infection substantially limits immune function; multiple
sclerosis substantially limits neurological function; muscular
dystrophy substantially limits neurological function; and
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major depressive disorder, bipolar disorder, post-traumatic
stress disorder, obsessive compulsive disorder, and
schizophrenia substantially limit brain function. The types of
impairments described in this section may substantially limit
additional major life activities not explicitly listed above.

(4) Condition, manner, or duration—

(i) At all times taking into account the principles in paragraphs
(G)(1)@G) through (ix) of this section, in determining whether an
individual is substantially limited in a major life activity, it
may be useful in appropriate cases to consider, as compared to
most people in the general population, the condition under
which the individual performs the major life activity; the
manner in which the individual performs the major life
activity; and/or the duration of time it takes the individual to
perform the major life activity, or for which the individual can
perform the major life activity.

(ii) Consideration of facts such as condition, manner, or duration
may include, among other things, consideration of the
difficulty, effort, or time required to perform a major life
activity; pain experienced when performing a major life
activity; the length of time a major life activity can be
performed; and/or the way an impairment affects the
operation of a major bodily function. In addition, the
non-ameliorative effects of mitigating measures, such as
negative side effects of medication or burdens associated with
following a particular treatment regimen, may be considered
when determining whether an individual's impairment
substantially limits a major life activity.

(iii) In determining whether an individual has a disability under
the “actual disability” or “record of” prongs of the definition of
disability, the focus is on how a major life activity is
substantially limited, and not on what outcomes an individual
can achieve. For example, someone with a learning disability
may achieve a high level of academic success, but may
nevertheless be substantially limited in the major life activity
of learning because of the additional time or effort he or she
must spend to read, write, or learn compared to most people in
the general population.

(iv) Given the rules of construction set forth in paragraphs
(G)(1)() through (ix) of this section, it may often be unnecessary
to conduct an analysis involving most or all of these types of
facts. This is particularly true with respect to impairments
such as those described in paragraph (j)(3)(iii) of this section,
which by their inherent nature should be easily found to
impose a substantial limitation on a major life activity, and for
which the individualized assessment should be particularly
simple and straightforward.

(5) Examples of mitigating measures—Mitigating measures
include, but are not limited to:

(i) Medication, medical supplies, equipment, or appliances,
low-vision devices (defined as devices that magnify, enhance,
or otherwise augment a visual image, but not including
ordinary eyeglasses or contact lenses), prosthetics including
limbs and devices, hearing aid(s) and cochlear implant(s) or
other implantable hearing devices, mobility devices, and
oxygen therapy equipment and supplies;

(ii) Use of assistive technologys;

(iii) Reasonable accommodations or “auxiliary aids or services”
(as defined by 42 U.S.C. 12103(1));

(iv) Learned behavioral or adaptive neurological modifications;
or

(v) Psychotherapy, behavioral therapy, or physical therapy.

(6) Ordinary eyeglasses or contact lenses—defined. Ordinary
eyeglasses or contact lenses are lenses that are intended to fully
correct visual acuity or to eliminate refractive error.

(k) Has a record of such an impairment—

(1) In general. An individual has a record of a disability if the
individual has a history of, or has been misclassified as having,
a mental or physical impairment that substantially limits one
or more major life activities.

(2) Broad construction. Whether an individual has a record of an
impairment that substantially limited a major life activity shall
be construed broadly to the maximum extent permitted by the
ADA and should not demand extensive analysis. An individual
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will be considered to have a record of a disability if the
individual has a history of an impairment that substantially
limited one or more major life activities when compared to most
people in the general population, or was misclassified as having
had such an impairment. In determining whether an
impairment substantially limited a major life activity, the
principles articulated in paragraph (j) of this section apply.

(3) Reasonable accommodation. An individual with a record of a
substantially limiting impairment may be entitled, absent
undue hardship, to a reasonable accommodation if needed and
related to the past disability. For example, an employee with an
impairment that previously limited, but no longer substantially
limits, a major life activity may need leave or a schedule change
to permit him or her to attend follow-up or “monitoring”
appointments with a health care provider.

() “Is regarded as having such an impairment” The following
principles apply under the “regarded as” prong of the definition of
disability (paragraph (g)(1)(iii) of this section) above:

(1) Except as provided in § 1630.15(f), an individual is “regarded

as having such an impairment” if the individual is subjected to
a prohibited action because of an actual or perceived physical or
mental impairment, whether or not that impairment
substantially limits, or is perceived to substantially limit, a
major life activity. Prohibited actions include but are not limited
to refusal to hire, demotion, placement on involuntary leave,
termination, exclusion for failure to meet a qualification
standard, harassment, or denial of any other term, condition, or
privilege of employment

(2) Except as provided in § 1630.15(f), an individual is “regarded

as having such an impairment” any time a covered entity takes
a prohibited action against the individual because of an actual
or perceived impairment, even if the entity asserts, or may or
does ultimately establish, a defense to such action.

(3) Establishing that an individual is “regarded as having such an
impairment” does not, by itself, establish liability. Liability is
established under title I of the ADA only when an individual
proves that a covered entity discriminated on the basis of
disability within the meaning of section 102 of the ADA, 42
U.S.C. 12112.

(m) The term “qualified,” with respect to an individual with a
disability, means that the individual satisfies the requisite skill,
experience, education and other job-related requirements of the
employment position such individual holds or desires and, with
or without reasonable accommodation, can perform the essential
functions of such position. See § 1630.3 for exceptions to this
definition.

(n) Essential functions—(1) In general. The term essential
functions means the fundamental job duties of the employment
position the individual with a disability holds or desires. The
term “essential functions” does not include the marginal
functions of the position.

(2) A job function may be considered essential for any of several
reasons, including but not limited to the following:

(i) The function may be essential because the reason the position
exists is to perform that function;

(ii) The function may be essential because of the limited number
of employees available among whom the performance of that
job function can be distributed; and/or

(iii) The function may be highly specialized so that the
incumbent in the position is hired for his or her expertise or
ability to perform the particular function.

(3) Evidence of whether a particular function is essential includes,
but is not limited to:

(i) The employer's judgment as to which functions are essential;

(ii) Written job descriptions prepared before advertising or
interviewing applicants for the job;

(iii) The amount of time spent on the job performing the
function;

(iv) The consequences of not requiring the incumbent to perform
the function;

(v) The terms of a collective bargaining agreement;
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(vi) The work experience of past incumbents in the job; and/or
(vii) The current work experience of incumbents in similar jobs.

(0) Reasonable accommodation. (1) The term reasonable
accommodation means:

(i) Modifications or adjustments to a job application process that
enable a qualified applicant with a disability to be considered
for the position such qualified applicant desires; or

(i) Modifications or adjustments to the work environment, or to
the manner or circumstances under which the position held or
desired is customarily performed, that enable a qualified
individual with a disability to perform the essential functions
of that position; or

(iii) Modifications or adjustments that enable a covered entity's
employee with a disability to enjoy equal benefits and
privileges of employment as are enjoyed by its other similarly
situated employees without disabilities.

(2) Reasonable accommodation may include but is not limited to:

(i) Making existing facilities used by employees readily
accessible to and usable by individuals with disabilities; and

(ii) Job restructuring; part-time or modified work schedules;
reassignment to a vacant position; acquisition or modifications
of equipment or devices; appropriate adjustment or
modifications of examinations, training materials, or policies;
the provision of qualified readers or interpreters; and other
similar accommodations for individuals with disabilities.

(3) To determine the appropriate reasonable accommodation it
may be necessary for the covered entity to initiate an informal,
interactive process with the individual with a disability in need
of the accommodation. This process should identify the precise
limitations resulting from the disability and potential
reasonable accommodations that could overcome those
limitations.

(4) A covered entity is required, absent undue hardship, to provide
a reasonable accommodation to an otherwise qualified
individual who meets the definition of disability under the
“actual disability” prong (paragraph (g)(1)() of this section), or
“record of” prong (paragraph (g)(1)(ii) of this section), but is not
required to provide a reasonable accommodation to an
individual who meets the definition of disability solely under
the “regarded as” prong (paragraph (g)(1)(iii) of this section).

(p) Undue hardship—(1) In general. Undue hardship means, with
respect to the provision of an accommodation, significant
difficulty or expense incurred by a covered entity, when
considered in light of the factors set forth in paragraph (p)(2) of
this section.

(2) Factors to be considered. In determining whether an
accommodation would impose an undue hardship on a covered
entity, factors to be considered include:

(i) The nature and net cost of the accommodation needed under
this part, taking into consideration the availability of tax
credits and deductions, and/or outside funding;

(ii) The overall financial resources of the facility or facilities
involved in the provision of the reasonable accommodation,
the number of persons employed at such facility, and the effect
on expenses and resources;

(iii) The overall financial resources of the covered entity, the
overall size of the business of the covered entity with respect
to the number of its employees, and the number, type and
location of its facilities;

(iv) The type of operation or operations of the covered entity,
including the composition, structure and functions of the
workforce of such entity, and the geographic separateness and
administrative or fiscal relationship of the facility or facilities
in question to the covered entity; and

(v) The impact of the accommodation upon the operation of the
facility, including the impact on the ability of other employees
to perform their duties and the impact on the facility's ability
to conduct business.

(o) Qualification standards means the personal and professional
attributes including the skill, experience, education, physical,
medical, safety and other requirements established by a covered
entity as requirements which an individual must meet in order to
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be eligible for the position held or desired.

(r) Direct Threat means a significant risk of substantial harm to the
health or safety of the individual or others that cannot be
eliminated or reduced by reasonable accommodation. The
determination that an individual poses a “direct threat” shall be
based on an individualized assessment of the individual's present
ability to safely perform the essential functions of the job. This
assessment shall be based on a reasonable medical judgment that
relies on the most current medical knowledge and/or on the best
available objective evidence. In determining whether an
individual would pose a direct threat, the factors to be considered
include:

(1) The duration of the risk;

(2) The nature and severity of the potential harm;

(3) The likelihood that the potential harm will occur; and
(4) The imminence of the potential harm.

[56 FR 35734, July 26, 1991, as amended at 76 FR 16999, Mar. 25,

2011]

§1630.3 Exceptions to the definitions of “Disability” and

“Qualified Individual with a Disability.”

(a) The terms disability and qualified individual with a disability do
not include individuals currently engaging in the illegal use of
drugs, when the covered entity acts on the basis of such use.

(1) Drug means a controlled substance, as defined in schedules I
through V of section 202 of the Controlled Substances Act (21
U.S.C 812)

(2) Illegal use of drugs means the use of drugs the possession or
distribution of which is unlawful under the Controlled
Substances Act, as periodically updated by the Food and Drug
Administration. This term does not include the use of a drug
taken under the supervision of a licensed health care
professional, or other uses authorized by the Controlled
Substances Act or other provisions of Federal law.

(b) However, the terms disability and qualified individual with a
disability may not exclude an individual who:

(1) Has successfully completed a supervised drug rehabilitation
program and is no longer engaging in the illegal use of drugs, or
has otherwise been rehabilitated successfully and is no longer
engaging in the illegal use of drugs; or

(2) Is participating in a supervised rehabilitation program and is
no longer engaging in such use; or

(3) Is erroneously regarded as engaging in such use, but is not
engaging in such use.

(¢) It shall not be a violation of this part for a covered entity to
adopt or administer reasonable policies or procedures, including
but not limited to drug testing, designed to ensure that an
individual described in paragraph (b) (1) or (2) of this section is
no longer engaging in the illegal use of drugs. (See § 1630.16(c)
Drug testing).

(d) Disability does not include:

(1) Transvestism, transsexualism, pedophilia, exhibitionism,
voyeurism, gender identity disorders not resulting from
physical impairments, or other sexual behavior disorders;

(2) Compulsive gambling, kleptomania, or pyromania; or

(3) Psychoactive substance use disorders resulting from current
illegal use of drugs.

(e) Homosexuality and bisexuality are not impairments and so are
not disabilities as defined in this part.

§1630.4 Discrimination prohibited.

(a) In general—(1) It is unlawful for a covered entity to discriminate
on the basis of disability against a qualified individual in regard
to:

(i) Recruitment, advertising, and job application procedures;

(ii) Hiring, upgrading, promotion, award of tenure, demotion,
transfer, layoff, termination, right of return from layoff, and
rehiring;
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(iii) Rates of pay or any other form of compensation and changes
in compensation;

(iv) Job assignments, job classifications, organizational
structures, position descriptions, lines of progression, and
seniority lists;

(v) Leaves of absence, sick leave, or any other leave;

(vi) Fringe benefits available by virtue of employment, whether
or not administered by the covered entity;

(vii) Selection and financial support for training, including:
apprenticeships, professional meetings, conferences and other
related activities, and selection for leaves of absence to pursue
training;

(viii) Activities sponsored by a covered entity, including social
and recreational programs; and

(ix) Any other term, condition, or privilege of employment.

(2) The term discrimination includes, but is not limited to, the acts
described in §§ 1630.4 through 1630.13 of this part.

(b) Claims of no disability. Nothing in this part shall provide the
basis for a claim that an individual without a disability was
subject to discrimination because of his lack of disability,
including a claim that an individual with a disability was granted
an accommodation that was denied to an individual without a
disability.

[76 FR 17002, Mar. 25, 2011]

§ 1630.5 Limiting, segregating, and classifying.

It is unlawful for a covered entity to limit, segregate, or classify a

job applicant or employee in a way that adversely affects his or her

employment opportunities or status on the basis of disability.

§ 1630.6 Contractual or other arrangements.

(a) In general. 1Tt is unlawful for a covered entity to participate in
a contractual or other arrangement or relationship that has the
effect of subjecting the covered entity's own qualified applicant or
employee with a disability to the discrimination prohibited by
this part.

(b) Contractual or other arrangement defined. The phrase
contractual or other arrangement or relationship includes, but is
not limited to, a relationship with an employment or referral
agency; labor union, including collective bargaining agreements;
an organization providing fringe benefits to an employee of the
covered entity; or an organization providing training and
apprenticeship programs.

(c) Application. This section applies to a covered entity, with
respect to its own applicants or employees, whether the entity
offered the contract or initiated the relationship, or whether the
entity accepted the contract or acceded to the relationship. A
covered entity is not liable for the actions of the other party or
parties to the contract which only affect that other party's
employees or applicants.

§ 1630.7 Standards, criteria, or methods of administration.

It is unlawful for a covered entity to use standards, criteria, or

methods of administration, which are not job-related and consistent

with business necessity, and:

(a) That have the effect of discriminating on the basis of disability;
or

(b) That perpetuate the discrimination of others who are subject to
common administrative control.

§ 1630.8 Relationship or association with an individual with a
disability.

It is unlawful for a covered entity to exclude or deny equal jobs or
benefits to, or otherwise discriminate against, a qualified individual
because of the known disability of an individual with whom the
qualified individual is known to have a family, business, social or
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other relationship or association.

§1630.9 Not making reasonable accommodation.

(a) It is unlawful for a covered entity not to make reasonable
accommodation to the known physical or mental limitations of an
otherwise qualified applicant or employee with a disability,
unless such covered entity can demonstrate that the
accommodation would impose an undue hardship on the
operation of its business.

(b) It is unlawful for a covered entity to deny employment
opportunities to an otherwise qualified job applicant or employee
with a disability based on the need of such covered entity to make
reasonable accommodation to such individual's physical or
mental impairments.

(c) A covered entity shall not be excused from the requirements of
this part because of any failure to receive technical assistance
authorized by section 507 of the ADA, including any failure in the
development or dissemination of any technical assistance manual
authorized by that Act.

(d) An individual with a disability is not required to accept an
accommodation, aid, service, opportunity or benefit which such
qualified individual chooses not to accept. However, if such
individual rejects a reasonable accommodation, aid, service,
opportunity or benefit that is necessary to enable the individual
to perform the essential functions of the position held or desired,
and cannot, as a result of that rejection, perform the essential
functions of the position, the individual will not be considered
qualified.

(e) A covered entity is required, absent undue hardship, to provide a
reasonable accommodation to an otherwise qualified individual
who meets the definition of disability under the “actual
disability” prong (§ 1630.2(g)(1)(2)), or “record of” prong (§
1630.2(g)(1)(ii)), but is not required to provide a reasonable
accommodation to an individual who meets the definition of
disability solely under the “regarded as” prong (§
1630.2(2)(1)(iid).

[56 FR 35734, July 26, 1991, as amended at 76 FR 17002, Mar. 25,

2011]

§1630.10 Qualification standards, tests, and other selection

criteria.

(a) In general. It is unlawful for a covered entity to use
qualification standards, employment tests or other selection
criteria that screen out or tend to screen out an individual with a
disability or a class of individuals with disabilities, on the basis of
disability, unless the standard, test, or other selection criteria, as
used by the covered entity, is shown to be job related for the
position in question and is consistent with business necessity.

(b) Qualification standards and tests related to uncorrected vision.
Notwithstanding § 1630.2()(1)(vi) of this part, a covered entity
shall not use qualification standards, employment tests, or other
selection criteria based on an individual's uncorrected vision
unless the standard, test, or other selection criterion, as used by
the covered entity, is shown to be job related for the position in
question and is consistent with business necessity. An individual
challenging a covered entity's application of a qualification
standard, test, or other criterion based on uncorrected vision
need not be a person with a disability, but must be adversely
affected by the application of the standard, test, or other
criterion.

[76 FR 17002, Mar. 25, 2011]

§ 1630.11 Administration of tests.

It is unlawful for a covered entity to fail to select and administer

tests concerning employment in the most effective manner to

ensure that, when a test is administered to a job applicant or
employee who has a disability that impairs sensory, manual or
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speaking skills, the test results accurately reflect the skills,

aptitude, or whatever other factor of the applicant or employee that

the test purports to measure, rather than reflecting the impaired
sensory, manual, or speaking skills of such employee or applicant

(except where such skills are the factors that the test purports to

measure).

§ 1630.12 Retaliation and coercion.

(a) Retaliation. It is unlawful to discriminate against any
individual because that individual has opposed any act or
practice made unlawful by this part or because that individual
made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing to enforce any
provision contained in this part.

(b) Coercion, interference or intimidation. It is unlawful to coerce,
intimidate, threaten, harass or interfere with any individual in
the exercise or enjoyment of, or because that individual aided or
encouraged any other individual in the exercise of, any right
granted or protected by this part.

§ 1630.13 Prohibited medical examinations and inquiries.

(a) Pre-employment examination or inquiry. Except as permitted
by § 1630.14, it is unlawful for a covered entity to conduct a
medical examination of an applicant or to make inquiries as to
whether an applicant is an individual with a disability or as to
the nature or severity of such disability.

(b) Examination or inquiry of employees. Except as permitted by §
1630.14, it is unlawful for a covered entity to require a medical
examination of an employee or to make inquiries as to whether
an employee is an individual with a disability or as to the nature
or severity of such disability.

§ 1630.14 Medical examinations and inquiries specifically

permitted.

(a) Acceptable pre-employment inquiry. A covered entity may
make pre-employment inquiries into the ability of an applicant to
perform job-related functions, and/or may ask an applicant to
describe or to demonstrate how, with or without reasonable
accommodation, the applicant will be able to perform job-related
functions.

(b) Employment entrance examination. A covered entity may
require a medical examination (and/or inquiry) after making an
offer of employment to a job applicant and before the applicant
begins his or her employment duties, and may condition an offer
of employment on the results of such examination (and/or
inquiry), if all entering employees in the same job category are
subjected to such an examination (and/or inquiry) regardless of
disability.

(1) Information obtained under paragraph (b) of this section
regarding the medical condition or history of the applicant shall
be collected and maintained on separate forms and in separate
medical files and be treated as a confidential medical record,
except that:

(i) Supervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee
and necessary accommodations;

(ii) First aid and safety personnel may be informed, when
appropriate, if the disability might require emergency
treatment; and

(iii) Government officials investigating compliance with this part
shall be provided relevant information on request.

(2) The results of such examination shall not be used for any
purpose inconsistent with this part.

(3) Medical examinations conducted in accordance with this
section do not have to be job-related and consistent with
business necessity. However, if certain criteria are used to
screen out an employee or employees with disabilities as a
result of such an examination or inquiry, the exclusionary
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criteria must be job-related and consistent with business
necessity, and performance of the essential job functions cannot
be accomplished with reasonable accommodation as required in
this part. (See § 1630.15(b) Defenses to charges of
discriminatory application of selection criteria.)

(¢c) Examination of employees. A covered entity may require a
medical examination (and/or inquiry) of an employee that is
job-related and consistent with business necessity. A covered
entity may make inquiries into the ability of an employee to
perform job-related functions.

(1) Information obtained under paragraph (c) of this section
regarding the medical condition or history of any employee shall
be collected and maintained on separate forms and in separate
medical files and be treated as a confidential medical record,
except that:

(i) Supervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee
and necessary accommodations;

(ii) First aid and safety personnel may be informed, when
appropriate, if the disability might require emergency
treatment; and

(iii) Government officials investigating compliance with this part
shall be provided relevant information on request.

(2) Information obtained under paragraph (c) of this section
regarding the medical condition or history of any employee shall
not be used for any purpose inconsistent with this part.

(d) Other acceptable examinations and inquiries. A covered entity
may conduct voluntary medical examinations and activities,
including voluntary medical histories, which are part of an
employee health program available to employees at the work site.

(1) Information obtained under paragraph (d) of this section
regarding the medical condition or history of any employee shall
be collected and maintained on separate forms and in separate
medical files and be treated as a confidential medical record,
except that:

(i) Supervisors and managers may be informed regarding
necessary restrictions on the work or duties of the employee
and necessary accommodations;

(ii) First aid and safety personnel may be informed, when
appropriate, if the disability might require emergency
treatment; and

(iii)) Government officials investigating compliance with this part
shall be provided relevant information on request.

(2) Information obtained under paragraph (d) of this section
regarding the medical condition or history of any employee shall
not be used for any purpose inconsistent with this part.

§ 1630.15 Defenses.

Defenses to an allegation of discrimination under this part may

include, but are not limited to, the following:

(a) Disparate treatment charges. It may be a defense to a charge
of disparate treatment brought under §§ 1630.4 through 1630.8
and 1630.11 through 1630.12 that the challenged action is
justified by a legitimate, nondiscriminatory reason.

(b) Charges of discriminatory application of selection criteria—(1)
In general. 1t may be a defense to a charge of discrimination, as
described in § 1630.10, that an alleged application of qualification
standards, tests, or selection criteria that screens out or tends to
screen out or otherwise denies a job or benefit to an individual
with a disability has been shown to be job-related and consistent
with business necessity, and such performance cannot be
accomplished with reasonable accommodation, as required in this
part.

(2) Direct threat as a qualification standard. The term
“qualification standard” may include a requirement that an
individual shall not pose a direct threat to the health or safety of
the individual or others in the workplace. (See § 1630.2(r)
defining direct threat.)

(¢) Other disparate impact charges. It may be a defense to a
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charge of discrimination brought under this part that a uniformly
applied standard, criterion, or policy has a disparate impact on
an individual with a disability or a class of individuals with
disabilities that the challenged standard, criterion or policy has
been shown to be job-related and consistent with business
necessity, and such performance cannot be accomplished with
reasonable accommodation, as required in this part.

(d) Charges of not making reasonable accommodation. It may be a
defense to a charge of discrimination, as described in § 1630.9,
that a requested or necessary accommodation would impose an
undue hardship on the operation of the covered entity's business.

(e) Conflict with other Federal laws. 1t may be a defense to a
charge of discrimination under this part that a challenged action
is required or necessitated by another Federal law or regulation,
or that another Federal law or regulation prohibits an action
(including the provision of a particular reasonable
accommodation) that would otherwise be required by this part.

() Claims based on transitory and minor impairments under the
‘regarded as” prong. It may be a defense to a charge of
discrimination by an individual claiming coverage under the
“regarded as” prong of the definition of disability that the
impairment is (in the case of an actual impairment) or would be
(in the case of a perceived impairment) “transitory and minor.” To
establish this defense, a covered entity must demonstrate that
the impairment is both “transitory” and “minor.” Whether the
impairment at issue is or would be “transitory and minor” is to be
determined objectively. A covered entity may not defeat “regarded
as” coverage of an individual simply by demonstrating that it
subjectively believed the impairment was transitory and minor;
rather, the covered entity must demonstrate that the impairment
is (in the case of an actual impairment) or would be (in the case of
a perceived impairment) both transitory and minor. For purposes
of this section, “transitory” is defined as lasting or expected to
last six months or less.

(g) Additional defenses. It may be a defense to a charge of
discrimination under this part that the alleged discriminatory
action is specifically permitted by § 1630.14 or § 1630.16.

[56 FR 35734, July 26, 1991, as amended at 76 FR 17003, Mar. 25,

2011]

§ 1630.16 Specific activities permitted.

(a) Religious entities. Areligious corporation, association,
educational institution, or society is permitted to give preference
in employment to individuals of a particular religion to perform
work connected with the carrying on by that corporation,
association, educational institution, or society of its activities. A
religious entity may require that all applicants and employees
conform to the religious tenets of such organization. However, a
religious entity may not discriminate against a qualified
individual, who satisfies the permitted religious criteria, on the
basis of his or her disability.

(b) Regulation of alcohol and drugs. A covered entity:

(1) May prohibit the illegal use of drugs and the use of alcohol at
the workplace by all employees;

(2) May require that employees not be under the influence of
alcohol or be engaging in the illegal use of drugs at the
workplace;

(3) May require that all employees behave in conformance with
the requirements established under the Drug-Free Workplace
Act of 1988 (41 U.S.C. 701 et seq.);

(4) May hold an employee who engages in the illegal use of drugs
or who is an alcoholic to the same qualification standards for
employment or job performance and behavior to which the
entity holds its other employees, even if any unsatisfactory
performance or behavior is related to the employee's drug use or
alcoholism;

(5) May require that its employees employed in an industry
subject to such regulations comply with the standards
established in the regulations (if any) of the Departments of
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Defense and Transportation, and of the Nuclear Regulatory
Commission, regarding alcohol and the illegal use of drugs; and

(6) May require that employees employed in sensitive positions
comply with the regulations (if any) of the Departments of
Defense and Transportation and of the Nuclear Regulatory
Commission that apply to employment in sensitive positions
subject to such regulations.

(¢) Drug testing—(1) General policy. For purposes of this part, a
test to determine the illegal use of drugs is not considered a
medical examination. Thus, the administration of such drug tests
by a covered entity to its job applicants or employees is not a
violation of § 1630.13 of this part. However, this part does not
encourage, prohibit, or authorize a covered entity to conduct drug
tests of job applicants or employees to determine the illegal use of
drugs or to make employment decisions based on such test
results.

(2) Transportation employees. This part does not encourage,
prohibit, or authorize the otherwise lawful exercise by entities
subject to the jurisdiction of the Department of Transportation
of authority to:

(i) Test employees of entities in, and applicants for, positions
involving safety sensitive duties for the illegal use of drugs or
for on-duty impairment by alcohol; and

(ii) Remove from safety-sensitive positions persons who test
positive for illegal use of drugs or on-duty impairment by
alcohol pursuant to paragraph (c)(2)() of this section.

(3) Confidentiality: Any information regarding the medical
condition or history of any employee or applicant obtained from
a test to determine the illegal use of drugs, except information
regarding the illegal use of drugs, is subject to the requirements
of § 1630.14(b) (2) and (3) of this part.

(d) Regulation of smoking. A covered entity may prohibit or
impose restrictions on smoking in places of employment. Such
restrictions do not violate any provision of this part.

(e) Infectious and communicable diseases; food handling jobs—(1)
In general. Under title I of the ADA, section 103(d)(1), the
Secretary of Health and Human Services is to prepare a list, to be
updated annually, of infectious and communicable diseases which
are transmitted through the handling of food. (Copies may be
obtained from Center for Infectious Diseases, Centers for Disease
Control, 1600 Clifton Road, NE., Mailstop C09, Atlanta, GA
30333.) If an individual with a disability is disabled by one of the
infectious or communicable diseases included on this list, and if
the risk of transmitting the disease associated with the handling
of food cannot be eliminated by reasonable accommodation, a
covered entity may refuse to assign or continue to assign such
individual to a job involving food handling. However, if the
individual with a disability is a current employee, the employer
must consider whether he or she can be accommodated by
reassignment to a vacant position not involving food handling.

(2) Effect on State or other laws. This part does not preempt,
modify, or amend any State, county, or local law, ordinance or
regulation applicable to food handling which:

(i) Is in accordance with the list, referred to in paragraph (e)(1) of
this section, of infectious or communicable diseases and the
modes of transmissibility published by the Secretary of Health
and Human Services; and

(ii) Is designed to protect the public health from individuals who
pose a significant risk to the health or safety of others, where
that risk cannot be eliminated by reasonable accommodation.

(f) Health insurance, life insurance, and other benefit plans—(1) An
insurer, hospital, or medical service company, health
maintenance organization, or any agent or entity that
administers benefit plans, or similar organizations may
underwrite risks, classify risks, or administer such risks that are
based on or not inconsistent with State law.

(2) A covered entity may establish, sponsor, observe or administer
the terms of a bona fide benefit plan that are based on
underwriting risks, classifying risks, or administering such
risks that are based on or not inconsistent with State law.

(3) A covered entity may establish, sponsor, observe, or administer
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the terms of a bona fide benefit plan that is not subject to State
laws that regulate insurance.

(4) The activities described in paragraphs (f) (1), (2), and (3) of this
section are permitted unless these activities are being used as a
subterfuge to evade the purposes of this part.

[56 FR 35734, July 26, 1991, 76 FR 17003, Mar. 25, 2011]
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Pt. 1630, App.

Appendix to Part 1630—Interpretive Guidance on Title | of the
Americans With Disabilities Act

Introduction

The Americans with Disabilities Act (ADA) is a landmark piece of
civil rights legislation signed into law on July 26, 1990, and
amended effective January 1, 2009. See 42 U.S.C. 12101 et seq., as
amended. In passing the ADA, Congress recognized that
“discrimination against individuals with disabilities continues to be
a serious and pervasive social problem” and that the “continuing
existence of unfair and unnecessary discrimination and prejudice
denies people with disabilities the opportunity to compete on an
equal basis and to pursue those opportunities for which our free
society is justifiably famous, and costs the United States billions of
dollars in unnecessary expenses resulting from dependency and
nonproductivity.” 42 U.S.C. 12101(a)(2), (8). Discrimination on the
basis of disability persists in critical areas such as housing, public
accommodations, education, transportation, communication,
recreation, institutionalization, health services, voting, access to
public services, and employment. 42 U.S.C. 12101(a)(3).
Accordingly, the ADA prohibits discrimination in a wide range of
areas, including employment, public services, and public
accommodations.

Title I of the ADA prohibits disability-based discrimination in
employment. The Equal Employment Opportunity Commission
(the Commission or the EEOC) is responsible for enforcement of
title I (and parts of title V) of the ADA. Pursuant to the ADA as
amended, the EEOC is expressly granted the authority and is
expected to amend these regulations. 42 U.S.C. 12205a. Under title
I of the ADA, covered entities may not discriminate against
qualified individuals on the basis of disability in regard to job
application procedures, the hiring, advancement or discharge of
employees, employee compensation, job training, or other terms,
conditions, and privileges of employment. 42 U.S.C. 12112(a). For
these purposes, “discriminate” includes (1) limiting, segregating, or
classifying a job applicant or employee in a way that adversely
affects the opportunities or status of the applicant or employee; (2)
participating in a contractual or other arrangement or relationship
that has the effect of subjecting a covered entity's qualified
applicants or employees to discrimination; (3) utilizing standards,
criteria, or other methods of administration that have the effect of
discrimination on the basis of disability; (4) not making reasonable
accommodation to the known physical or mental limitations of an
otherwise qualified individual with a disability, unless the covered
entity can demonstrate that the accommodation would impose an
undue hardship on the operation of the business of the covered
entity; (5) denying employment opportunities to a job applicant or
employee who is otherwise qualified, if such denial is based on the
need to make reasonable accommodation; (6) using qualification
standards, employment tests or other selection criteria that screen
out or tend to screen out an individual with a disability or a class of
individuals with disabilities unless the standard, test or other
selection criterion is shown to be job related for the position in
question and is consistent with business necessity; and (7)
subjecting applicants or employees to prohibited medical inquiries
or examinations. See 42 U.S.C. 12112(b), (d).

As with other civil rights laws, individuals seeking protection under
these anti-discrimination provisions of the ADA generally must
allege and prove that they are members of the “protected class.” !
Under the ADA, this typically means they have to show that they
meet the statutory definition of “disability.” 2008 House Judiciary
Committee Report at 5. However, “Congress did not intend for the

Pt. 1630, App.

IX— b 1630 52 —ADAE 1 iR fEIRHA X VR

MEE

ADA 131990 4 7 A 26 HIZESL L, 2008451 A 1 HIZZF D
WIEENIT SN2 b DO TH Y | ARMEIIEDOH T—oD K&
BRIV R —2 5D THD (WEICSWTIX 42 U.S.C.
12101 LA T2 &), #Sid, ADA fiRkiz Y=~ T, (fEE

W6 5 ZRNTHIR & L CERPDILFEPHIC 7= B AR
Lo TWVWAZ &), LT HERE LTIFET A RAETHR
MR R E R LI, FREE N PEIIHAEITOMS A A
SO ZRDIRLSEHELETNDZD L ) RS %2R
TAHZEEBELTEBY ., F20OREE LT, KIE L FEERE
PEICERT A& SV ORSLERHEET AU DICAH
SHETWAHZ &) ZFER# L (42 U.S.C. 12101()(2), (8)),
PEE 2B E & L2ERE, (B, AR, 2E., K, W15,
V7 Ux—a, MERINA., REY—E X BE Ay —
ERA~DT 78R FZLTREMAE VST X DO TEERSIIC
BOTHEARFEV TS (42 U.S.C. 12101()(3), FD7=1,

ADA %, JEM. ARV —E &, Az Z G o g IE 4 B
IZBWT, ZERlZEIE LT3,

ADA F I fRITEMICB T pEEICE S ER 2 £ LT
b, BHAMESYSERES (EESXIXEEOC) X, ADA ©F
I (ROEVwRO—E) #8074 5 ET 2>, iE ADA
\Z L7223 T, EEOC IZiXREICHERR A 5- 2 B AL, T OMAI%
WIELTWL Z &S Tn5 (42 U.S.C. 12205a),
ADA OF 1 fRICBW T, BAMRFEEET, A7 e,
A, EEBOHME IR, CER ORI, BEIH, o
BT 2HK. &R ORIV T, BEAHBE L
THBKEZZR LTI bne LTns (42 US.C
12112@a)), ZNHOHRIIHS LT, 120 IIZLLFRE £
N5, DISEE IR OMBE UTHAICAFNC@H < X 9
WCINEE IIEEB ZHIR, o, HET 228 ; (QuEAxt
GEEBEOFERDIGEE ITHEBNE ORISR L SN D
KO RBROBH DK, FOMOFEUIBHRICEDLD Z &
BFEELZHH & T HEMEITINROH LA, HUE
OEHGIEEZRAT L 2 & OFEHROBESR OB O X
IR SRR IR I A B ELE 21T h 2 &, 7272 L, i
A R FEARDEEI TR RO FREOE S (BEOAHE L
5L ENGETE DAL ; G)ABAIEE 21T 5 LB
HDLEOMHET, FEROISEE UINEBICEROME Z1E
WT 5L (e)kaEE Ik ES OEM & YR 5 TPk
THEND G HERILUE, JEARBR X IhoRE R UL AT
HZ b, FIEL, oM REBRUIM OB E I ENRRE & 2
S TV DI O ICBIE L, FEOMENEITIH > T D &R
T2 ERNTEXDEAITRLS ; L (DEEIE STV DR K
SOMSEISEEHE IR ICITO 2 & (42 U.S.C. 12112(b),
(DEZM]),

LN BAEE & FIEE, ADA O ERNRHEIC L DR EEZRD D
BAE, W, BN MRESNER] EFEhd 2t a2H
LA CLREB L2 T U322 5720 1) ADA ISR WTIE, 2,
W SITE DN TREE | OFENREREZMIZLTND I LEE2RS
TR D720 E NS ZEEEIRLTWA (2008 4F TR
EEESHEES), LorLl, ERIT, EEMEI»ERMS 2



ADA2008 #i8

threshold question of disability to be used as a means of excluding
individuals from coverage.” Id.

Footnote(s):

1 Claims of improper disability-related inquiries or medical examinations, improper
disclosure of confidential medical information, or retaliation may be brought by any
applicant or employee, not just individuals with disabilities. See, e.g., Cossette v.
Minnesota Power & Light, 188 F.3d 964, 969-70 (8th Cir. 1999); Fredenburg v.
Contra Costa County Dep't of Health Servs., 172 F.3d 1176, 1182 (9th Cir. 1999);
Griffin v. Steeltek, Inc., 160 F.3d 591, 594 (10th Cir. 1998). Likewise, a nondisabled
applicant or employee may challenge an employment action that is based on the
disability of an individual with whom the applicant or employee is known to have a
relationship or association. See 42 U.S.C. 12112(b)(4).

In the original ADA, Congress defined “disability” as (1) a physical
or mental impairment that substantially limits one or more major
life activities of an individual; (2) a record of such an impairment;
or (3) being regarded as having such an impairment. 42 U.S.C.
12202(2). Congress patterned these three parts of the definition of
disability—the “actual,” “record of,” and “regarded as”
prongs—after the definition of “handicap” found in the
Rehabilitation Act of 1973. 2008 House Judiciary Committee
Report at 6. By doing so, Congress intended that the relevant case
law developed under the Rehabilitation Act would be generally
applicable to the term “disability” as used in the ADA. H.R. Rep.
No. 485 part 3, 101st Cong., 2d Sess. 27 (1990) (1990 House
Judiciary Report or House Judiciary Report); See also S. Rep. No.
116, 101st Cong., 1st Sess. 21 (1989) (1989 Senate Report or Senate
Report); H.R. Rep. No. 485 part 2, 101st Cong., 2d Sess. 50 (1990)
(1990 House Labor Report or House Labor Report). Congress
expected that the definition of disability and related terms, such as
“substantially limits” and “major life activity,” would be interpreted
under the ADA “consistently with how courts had applied the
definition of a handicapped individual under the Rehabilitation
Act’—i.e., expansively and in favor of broad coverage. ADA
Amendments Act of 2008 (ADAAA or Amendments Act) at section
2(2)(1)-(8) and (b)(1)-(6) (Findings and Purposes); See also Senate
Statement of the Managers to Accompany S. 3406 (2008 Senate
Statement of Managers) at 3 (“When Congress passed the ADA in
1990, it adopted the functional definition of disability from section
504 of the Rehabilitation Act of 1973, in part, because after 17 years
of development through case law the requirements of the definition
were well understood. Within this framework, with its generous
and inclusive definition of disability, courts treated the
determination of disability as a threshold issue but focused
primarily on whether unlawful discrimination had occurred.”); 2008
House Judiciary Committee Report at 6 & n.6 (noting that courts
had interpreted this Rehabilitation Act definition “broadly to
include persons with a wide range of physical and mental
impairments”).

That expectation was not fulfilled. ADAAA section 2(a)(3). The
holdings of several Supreme Court cases sharply narrowed the
broad scope of protection Congress originally intended under the
ADA, thus eliminating protection for many individuals whom
Congress intended to protect. Id. For example, in Sutton v. United
Air Lines, Inc., 527 U.S. 471 (1999), the Court ruled that whether
an impairment substantially limits a major life activity is to be
determined with reference to the ameliorative effects of mitigating
measures. In Sutton, the Court also adopted a restrictive reading of
the meaning of being “regarded as” disabled under the ADA's
definition of disability. Subsequently, in Toyota Motor Mfg., Ky., Inc.
v. Williams, 534 U.S. 184 (2002), the Court held that the terms
“substantially” and “major” in the definition of disability “need to be
interpreted strictly to create a demanding standard for qualifying
as disabled” under the ADA, and that to be substantially limited in
performing a major life activity under the ADA, “an individual
must have an impairment that prevents or severely restricts the
individual from doing activities that are of central importance to
most people's daily lives.”

As a result of these Supreme Court decisions, lower courts ruled in
numerous cases that individuals with a range of substantially
limiting impairments were not individuals with disabilities, and
thus not protected by the ADA. See 2008 Senate Statement of
Managers at 3 (“After the Court's decisions in Sutton that
impairments must be considered in their mitigated state and in
Toyota that there must be a demanding standard for qualifying as
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disabled, lower courts more often found that an individual's
impairment did not constitute a disability. As a result, in too many
cases, courts would never reach the question whether
discrimination had occurred.”). Congress concluded that these
rulings imposed a greater degree of limitation and expressed a
higher standard than it had originally intended, and coupled with
the EEOC's 1991 ADA regulations which had defined the term
“substantially limits” as “significantly restricted,” unduly precluded
many individuals from being covered under the ADA. Id. (“[t]hus,
some 18 years later we are faced with a situation in which physical
or mental impairments that would previously have been found to
constitute disabilities are not considered disabilities under the
Supreme Court's narrower standard” and “[t]he resulting court
decisions contribute to a legal environment in which individuals
must demonstrate an inappropriately high degree of functional
limitation in order to be protected from discrimination under the

ADA”).

Consequently, Congress amended the ADA with the Americans
with Disabilities Act Amendments Act of 2008. The ADAAA was
signed into law on September 25, 2008, and became effective on
January 1, 2009. This legislation is the product of extensive
bipartisan efforts, and the culmination of collaboration and
coordination between legislators and stakeholders, including
representatives of the disability, business, and education
communities. See Statement of Representatives Hoyer and
Sensenbrenner, 154 Cong. Rec. H8294-96 (daily ed. Sept. 17, 2008)
(Hoyer-Sensenbrenner Congressional Record Statement); Senate
Statement of Managers at 1. The express purposes of the ADAAA
are, among other things:

(1) To carry out the ADA's objectives of providing “a clear and
comprehensive national mandate for the elimination of
discrimination” and “clear, strong, consistent, enforceable
standards addressing discrimination” by reinstating a broad
scope of protection under the ADA;

(2) To reject the requirement enunciated in Sutton and its
companion cases that whether an impairment substantially
limits a major life activity is to be determined with reference to
the ameliorative effects of mitigating measures;

(3) To reject the Supreme Court's reasoning in Sutton with regard
to coverage under the third prong of the definition of disability
and to reinstate the reasoning of the Supreme Court in School
Board of Nassau County v. Arline, 480 U.S. 273 (1987), which set
forth a broad view of the third prong of the definition of handicap
under the Rehabilitation Act of 1973;

(4) To reject the standards enunciated by the Supreme Court in
Toyota that the terms “substantially” and “major” in the
definition of disability under the ADA “need to be interpreted
strictly to create a demanding standard for qualifying as
disabled,” and that to be substantially limited in performing a
major life activity under the ADA “an individual must have an
impairment that prevents or severely restricts the individual
from doing activities that are of central importance to most
people's daily lives”;

(5) To convey congressional intent that the standard created by the
Supreme Court in Toyota for “substantially limits,” and applied
by lower courts in numerous decisions, has created an
inappropriately high level of limitation necessary to obtain
coverage under the ADA;

(6) To convey that it is the intent of Congress that the primary
object of attention in cases brought under the ADA should be
whether entities covered under the ADA have complied with their
obligations, and to convey that the question of whether an
individual's impairment is a disability under the ADA should not
demand extensive analysis; and

(7) To express Congress' expectation that the EEOC will revise that
portion of its current regulations that defines the term
“substantially limits” as “significantly restricted” to be consistent
with the ADA as amended.

ADAAA section 2(b). The findings and purposes of the ADAAA
“give[] clear guidance to the courts and * * * [are] intend[ed] to be
applied appropriately and consistently.” 2008 Senate Statement of
Managers at 5.
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The EEOC has amended its regulations to reflect the ADAAA's
findings and purposes. The Commission believes that it is essential
also to amend its appendix to the original regulations at the same
time, and to reissue this interpretive guidance as amended
concurrently with the issuance of the amended regulations. This
will help to ensure that individuals with disabilities understand
their rights, and to facilitate and encourage compliance by covered
entities under this part.

Accordingly, this amended appendix addresses the major provisions
of this part and explains the major concepts related to
disability-based employment discrimination. This appendix
represents the Commission's interpretation of the issues addressed
within it, and the Commission will be guided by this appendix when
resolving charges of employment discrimination.

Note on Certain Terminology Used

The ADA, the EEOC's ADA regulations, and this appendix use the
term “disabilities” rather than the term “handicaps” which was
originally used in the Rehabilitation Act of 1973, 29 U.S.C. 701-796.
Substantively, these terms are equivalent. As originally noted by
the House Committee on the Judiciary, “[t|he use of the term
“disabilities' instead of the term “handicaps' reflects the desire of
the Committee to use the most current terminology. It reflects the
preference of persons with disabilities to use that term rather than
“handicapped' as used in previous laws, such as the Rehabilitation
Act of 1973 * * *.” 1990 House Judiciary Report at 26-27; See also
1989 Senate Report at 21; 1990 House Labor Report at 50-51.

In addition, consistent with the Amendments Act, revisions have
been made to the regulations and this appendix to refer to
“individual with a disability” and “qualified individual” as separate
terms, and to change the prohibition on discrimination to “on the
basis of disability” instead of prohibiting discrimination against a
qualified individual “with a disability because of the disability of
such individual.” “This ensures that the emphasis in questions of
disability discrimination is properly on the critical inquiry of
whether a qualified person has been discriminated against on the
basis of disability, and not unduly focused on the preliminary
question of whether a particular person is a “person with a
disability.' ” 2008 Senate Statement of Managers at 11.

The use of the term “Americans” in the title of the ADA, in the
EEOC's regulations, or in this appendix as amended is not intended
to imply that the ADA only applies to United States citizens.
Rather, the ADA protects all qualified individuals with disabilities,
regardless of their citizenship status or nationality, from
discrimination by a covered entity.

Finally, the terms “employer” and “employer or other covered
entity” are used interchangeably throughout this appendix to refer
to all covered entities subject to the employment provisions of the
ADA.

Section 1630.1 Purpose, Applicability and Construction

Section 1630.1(a) Purpose

The express purposes of the ADA as amended are to provide a clear
and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities; to provide
clear, strong, consistent, enforceable standards addressing
discrimination against individuals with disabilities; to ensure that
the Federal Government plays a central role in enforcing the
standards articulated in the ADA on behalf of individuals with
disabilities; and to invoke the sweep of congressional authority to
address the major areas of discrimination faced day-to-day by
people with disabilities. 42 U.S.C. 12101(b). The EEOC's ADA
regulations are intended to implement these Congressional
purposes in simple and straightforward terms.

Section 1630.1(b) Applicability
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The EEOC's ADA regulations as amended apply to all “covered
entities” as defined at § 1630.2(b). The ADA defines “covered
entities” to mean an employer, employment agency, labor
organization, or joint labor-management committee. 42 U.S.C.
12111(2). All covered entities are subject to the ADA's rules
prohibiting discrimination. 42 U.S.C. 12112.

Section 1630.1(c) Construction

The ADA must be construed as amended. The primary purpose of
the Amendments Act was to make it easier for people with
disabilities to obtain protection under the ADA. See Joint
Hoyer-Sensenbrenner Statement on the Origins of the ADA
Restoration Act of 2008, H.R. 3195 (reviewing provisions of H.R.
3195 as revised following negotiations between representatives of
the disability and business communities) (Joint
Hoyer-Sensenbrenner Statement) at 2. Accordingly, under the ADA
as amended and the EEOC's regulations, the definition of
“disability” “shall be construed in favor of broad coverage of
individuals under [the ADA], to the maximum extent permitted by
the terms of [the ADA].” 42 U.S.C. 12102(4)(A); See also 2008
Senate Statement of Managers at 3 (“The ADA Amendments Act * *
* reiterates that Congress intends that the scope of the [ADA] be
broad and inclusive.”). This construction is also intended to
reinforce the general rule that civil rights statutes must be broadly
construed to achieve their remedial purpose. Id. at 2; See also 2008
House Judiciary Committee Report at 19 (this rule of construction
“directs courts to construe the definition of “disability' broadly to
advance the ADA's remedial purposes” and thus “brings treatment
of the ADA's definition of disability in line with treatment of other
civil rights laws, which should be construed broadly to effectuate
their remedial purposes”).

The ADAAA and the EEOC's regulations also make clear that the
primary object of attention in cases brought under the ADA should
be whether entities covered under the ADA have complied with
their obligations, not whether the individual meets the definition of
disability. ADAAA section 2(b)(5). This means, for example,
examining whether an employer has discriminated against an
employee, including whether an employer has fulfilled its
obligations with respect to providing a “reasonable accommodation”
to an individual with a disability; or whether an employee has met
his or her responsibilities under the ADA with respect to engaging
in the reasonable accommodation “interactive process.” See also
2008 Senate Statement of Managers at 4 (“[L]ower court cases have
too often turned solely on the question of whether the plaintiff is an
individual with a disability rather than the merits of discrimination
claims, such as whether adverse decisions were impermissibly
made by the employer on the basis of disability, reasonable
accommodations were denied, or qualification standards were
unlawfully discriminatory.”); 2008 House Judiciary Committee
Report at 6 (“An individual who does not qualify as disabled * * *
does not meet th(e] threshold question of coverage in the protected
class and is therefore not permitted to attempt to prove his or her
claim of discriminatory treatment.”).

Further, the question of whether an individual has a disability
under this part “should not demand extensive analysis.” ADAAA
section 2(b)(5). See also House Education and Labor Committee
Report at 9 (“The Committee intends that the establishment of

coverage under the ADA should not be overly complex nor difficult.
* % 'k”).

In addition, unless expressly stated otherwise, the standards
applied in the ADA are intended to provide at least as much
protection as the standards applied under the Rehabilitation Act of
1973.

The ADA does not preempt any Federal law, or any State or local
law, that grants to individuals with disabilities protection greater
than or equivalent to that provided by the ADA. This means that
the existence of a lesser standard of protection to individuals with
disabilities under the ADA will not provide a defense to failing to
meet a higher standard under another law. Thus, for example, title
I of the ADA would not be a defense to failing to prepare and

19/65

EEOC mik1FE ADA #H1iF 1630.2 b)) TEHR SN TV BT
O NEAxSHEEER) (GEA S5, ADA T TEfAx S5
) ZEMAE. BRI, Sk, TEGREES EE
XL TWD (42 U.S.C.12111(2)), 4T xS diEmIL
ADA OERIEILHEORNSR LD (42U.8.C. 12112),

1630.1 5t (c) fEMR

ADA IFIEIEIZ L7223 » TR SN2 T 372 72, ik
HEOFE—DORINL, BEEED ADAICX AH#ELZZT3 T
HZETH-T= (2008 & ADA EMHEEDFEEFZ DUV T D
Hoyer-Sensenbrenner H:FIFHIE, H.R. 3195 (&EHFE &
FESER L ORZWHOKIED &30 H.R. 3195 OIE T ALE S
7z) (Hoyer-Sensenbrenner F:[a75IHE) 2 2#&M), 1
&V, iE ADA & EEOCHANZ L3y, TfEEE | OF
i, T[ADA] OHEENFFTIRKRE T, [ADA] iIZL7d-
TRAZRBIAS IR ET D EEIRT 2O TRITUE RS 7
V(42 U.S.C. 12102(4)(A) ; 2008 4= Ptk B A& 3

( TADA SiF¥EIL - - - #%21T [ADA] O#FH XA < B 72
LbOEBEXLTWD EMY N LEERT D)) 2K, Zoff
BRI, ARMEENZE O B EERT 5 72 OIE)IA < 7R
SNZTNER BV E NS — L — LR kT 5 & DEK
HAHL TS ([FE2; 2008 4 TR rliEZ Bl E £ 19 (R
oL — TADA ORGFE BRI EHE LED D 7-012, BHFTR
[EEEE] 2iRA<MIRT2 L0108 2 LT Rk En %
NRHO LD DD, ML ERENDIRZ LD THHMDORN
BHEEOW N E ADAIC L DEELEDOEREOT D —FKT D L
2T B L),

ADAAA & EEOC o#iflix., £7-. ADADL LICHFE LN
HHIF, HICEA T NE 2 L3 ADA ORI G E AN F
DEFEEZBETLTVDLENE I NEND) Z L Th- T, HANE
EOERBICYTUIEINEINE VI Z LTIV & &2
2325 (ADAAA2 ZMD)(B)), oz Lix, #flxiX, BAE
NEEFIC [HHEOEE] 2252 WHIBBBERZLTD
DIMNEIMENI T L EED, BRHAENHEEEZENLTND
MEIPREDLND EWVD Z & Wik, AENEEORMLD -
OO RO T a2 1ITHEDD E V) SICEL T, MEEEN
ADANED DO DEEE R L TWENE I ARbis
EWVNDH T EEEWRT S (2008 ERitpigEFE 4 (ITRREN
FrOHEE T, EEZHEA L LTUENEICL - THSDEICK
T DARRNRIRRE E Stz BEMFEENMES Sz, Ei
HEDIEIEIZERTE 5 7272 EOZERIOFR 2 DL Tld7e < | B
HENREEETHDLINE I MPEWVWI Z LT EMEE LT

721) ; 2008 TRl EEZE W EE 6 (TFEH L& I HE
NI« R GL L COREBERNRNE S, 20728,
FERAIHN D EIRZ T 2 3R SR ) BB,

EBIC, HAEANEASR— P NERTLEEELHTH0E 5
V) R, TR e 2 Bk 42 o Tidlen)
(ADAAA2 %:(b)(5), TRi#BHBEESWEE 9( [£FEBS
BEELTWADIE., ADA ICESR#EOHEOREIL. &
HMITE2H0THLIRETHRL HLTEDLDOTHDHE
THRVEWNIZETHD + + 1) bBR),

MZ T, MICHEICRR SN TV DA RS, ADA TERA
SENTWHEKET, D b 19T3FE YN E Y T —2 g Uik
THRASNTWARKEL REDOR#ELRIELL Y T2 b0
Tbhbb,

ADA 1T, ADA 2242 & D & [E5% DL F R 2 EEE i
B2k ML, HIBREICEBRE T2 b0 TiERy, T2
E1E. ADA MEEF ISR R o L HER o B I
LoTNWI ERDoTmE LTH, tMDIEDOERWIEEEAT- 32
EERBRDZEDHFFITITIR LRV L EEW®RT D, Lizhio
T, BlziE, ADAE 1L, U e Y TF— 3 UEF 503 54
WEAL T 77 —~=T 4 T T arrul T L0



ADA2008 #i8

maintain an affirmative action program under section 503 of the
Rehabilitation Act. On the other hand, the existence of a lesser
standard under another law will not provide a defense to failing to
meet a higher standard under the ADA. See 1990 House Labor
Report at 135; 1990 House Judiciary Report at 69-70.

This also means that an individual with a disability could choose to
pursue claims under a State discrimination or tort law that does
not confer greater substantive rights, or even confers fewer
substantive rights, if the potential available remedies would be
greater than those available under the ADA and this part. The ADA
does not restrict an individual with a disability from pursuing such
claims in addition to charges brought under this part. 1990 House
Judiciary Report at 69-70.

The ADA does not automatically preempt medical standards or
safety requirements established by Federal law or regulations. It
does not preempt State, county, or local laws, ordinances or
regulations that are consistent with this part and designed to
protect the public health from individuals who pose a direct threat
to the health or safety of others that cannot be eliminated or
reduced by reasonable accommodation. However, the ADA does
preempt inconsistent requirements established by State or local
law for safety or security sensitive positions. See 1989 Senate
Report at 27; 1990 House Labor Report at 57.

An employer allegedly in violation of this part cannot successfully
defend its actions by relying on the obligation to comply with the
requirements of any State or local law that imposes prohibitions or
limitations on the eligibility of individuals with disabilities who are
qualified to practice any occupation or profession. For example,
suppose a municipality has an ordinance that prohibits individuals
with tuberculosis from teaching school children. If an individual
with dormant tuberculosis challenges a private school's refusal to
hire him or her on the basis of the tuberculosis, the private school
would not be able to rely on the city ordinance as a defense under
the ADA.

Paragraph (c)(3) is consistent with language added to section 501 of
the ADA by the ADA Amendments Act. It makes clear that nothing
in this part is intended to alter the determination of eligibility for
benefits under state workers' compensation laws or Federal and
State disability benefit programs. State workers' compensation
laws and Federal disability benefit programs, such as programs
that provide payments to veterans with service-connected
disabilities and the Social Security Disability Insurance program,
have fundamentally different purposes than title I of the ADA.

Section 1630.2 Definitions
Sections 1630.2(a)-(f) Commission, Covered Entity, etc.

The definitions section of part 1630 includes several terms that are
identical, or almost identical, to the terms found in title VII of the
Civil Rights Act of 1964. Among these terms are “Commission,”
“Person,” “State,” and “Employer.” These terms are to be given the
same meaning under the ADA that they are given under title VII.
In general, the term “employee” has the same meaning that it is
given under title VII. However, the ADA's definition of “employee”
does not contain an exception, as does title VII, for elected officials
and their personal staffs. It should further be noted that all State
and local governments are covered by title II of the ADA whether or
not they are also covered by this part. Title II, which is enforced by
the Department of Justice, became effective on January 26, 1992.
See 28 CFR part 35.

The term “covered entity” is not found in title VII. However, the
title VII definitions of the entities included in the term “covered
entity” (e.g., employer, employment agency, labor organization, etc.)
are applicable to the ADA.

Section1630.2(g) Disability

In addition to the term “covered entity,” there are several other
terms that are unique to the ADA as amended. The first of these is
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the term “disability.” “This definition is of critical importance
because as a threshold issue it determines whether an individual is
covered by the ADA.” 2008 Senate Statement of Managers at 6.

In the original ADA, “Congress sought to protect anyone who
experiences discrimination because of a current, past, or perceived
disability.” 2008 Senate Statement of Managers at 6. Accordingly,
the definition of the term “disability” is divided into three prongs:
An individual is considered to have a “disability” if that individual
(1) has a physical or mental impairment that substantially limits
one or more of that person's major life activities (the “actual
disability” prong); (2) has a record of such an impairment (the
“record of” prong); or (3) is regarded by the covered entity as an
individual with a disability as defined in § 1630.2(1) (the “regarded
as” prong). The ADAAA retained the basic structure and terms of
the original definition of disability. However, the Amendments Act
altered the interpretation and application of this critical statutory
term in fundamental ways. See 2008 Senate Statement of
Managers at 1 (“The bill maintains the ADA's inherently functional
definition of disability” but “clarifies and expands the definition's
meaning and application.”).

As noted above, the primary purpose of the ADAAA is to make it
easier for people with disabilities to obtain protection under the
ADA. See Joint Hoyer-Sensenbrenner Statement at 2. Accordingly,
the ADAAA provides rules of construction regarding the definition
of disability. Consistent with the congressional intent to reinstate a
broad scope of protection under the ADA, the ADAAA's rules of
construction require that the definition of “disability” “shall be
construed in favor of broad coverage of individuals under [the
ADA], to the maximum extent permitted by the terms of [the
ADA].” 42 U.S.C. 12102(4)(A). The legislative history of the ADAAA
is replete with references emphasizing this principle. See Joint
Hoyer-Sensenbrenner Statement at 2 (“[The bill] establishes that
the definition of disability must be interpreted broadly to achieve
the remedial purposes of the ADA”); 2008 Senate Statement of
Managers at 1 (the ADAAA's purpose is to “enhance the protections
of the [ADA]” by “expanding the definition, and by rejecting several
opinions of the United States Supreme Court that have had the
effect of restricting the meaning and application of the definition of
disability”); id. (stressing the importance of removing barriers “to
construing and applying the definition of disability more
generously”); id. at 4 (“The managers have introduced the [ADAAA]
to restore the proper balance and application of the ADA by
clarifying and broadening the definition of disability, and to
increase eligibility for the protections of the ADA.”); id. (“It is our
expectation that because the bill makes the definition of disability
more generous, some people who were not covered before will now
be covered.”); id. (warning that “the definition of disability should
not be unduly used as a tool for excluding individuals from the
ADA's protections”); id. (this principle “sends a clear signal of our
intent that the courts must interpret the definition of disability
broadly rather than stringently”); 2008 House Judiciary Committee
Report at 5 (“The purpose of the bill is to restore protection for the
broad range of individuals with disabilities as originally envisioned
by Congress by responding to the Supreme Court's narrow
interpretation of the definition of disability.”).

Further, as the purposes section of the ADAAA explicitly cautions,
the “primary object of attention” in cases brought under the ADA
should be whether entities covered under the ADA have complied
with their obligations. As noted above, this means, for example,
examining whether an employer has discriminated against an
employee, including whether an employer has fulfilled its
obligations with respect to providing a “reasonable accommodation”
to an individual with a disability; or whether an employee has met
his or her responsibilities under the ADA with respect to engaging
in the reasonable accommodation “interactive process.” ADAAA
section 2(b)(5); See also 2008 Senate Statement of Managers at 4
(“[Llower court cases have too often turned solely on the question of
whether the plaintiff is an individual with a disability rather than
the merits of discrimination claims, such as whether adverse
decisions were impermissibly made by the employer on the basis of
disability, reasonable accommodations were denied, or qualification
standards were unlawfully discriminatory.”); 2008 House Judiciary
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Committee Report (criticizing pre-ADAAA court decisions which
“prevented individuals that Congress unquestionably intended to
cover from ever getting a chance to prove their case”). Accordingly,
the threshold coverage question of whether an individual's
impairment is a disability under the ADA “should not demand
extensive analysis.” ADAAA section 2(b)(5).

Section 1630.2(g)(2) provides that an individual may establish
coverage under any one or more (or all three) of the prongs in the
definition of disability. However, to be an individual with a
disability, an individual is only required to satisfy one prong.

As § 1630.2(g)(3) indicates, in many cases it may be unnecessary for
an individual to resort to coverage under the “actual disability” or
“record of” prongs. Where the need for a reasonable accommodation
is not at issue—for example, where there is no question that the
individual is “qualified” without a reasonable accommodation and
is not seeking or has not sought a reasonable accommodation—it
would not be necessary to determine whether the individual is
substantially limited in a major life activity (under the actual
disability prong) or has a record of a substantially limiting
impairment (under the record of prong). Such claims could be
evaluated solely under the “regarded as” prong of the definition. In
fact, Congress expected the first and second prongs of the definition
of disability “to be used only by people who are affirmatively
seeking reasonable accommodations * * *” and that “[alny
individual who has been discriminated against because of an
impairment—short of being granted a reasonable accommodation *
* * _gshould be bringing a claim under the third prong of the
definition which will require no showing with regard to the severity
of his or her impairment.” Joint Hoyer-Sensenbrenner Statement at
4. An individual may choose, however, to proceed under the “actual
disability” and/or “record of” prong regardless of whether the
individual is challenging a covered entity's failure to make
reasonable accommodation or requires a reasonable
accommodation.

To fully understand the meaning of the term “disability,” it is also
necessary to understand what is meant by the terms “physical or
mental impairment,” “major life activity,” “substantially limits,”
“record of,” and “regarded as.” Each of these terms is discussed
below.

» «

Section 1630.2(h) Physical or Mental Impairment

Neither the original ADA nor the ADAAA provides a definition for
the terms “physical or mental impairment.” However, the
legislative history of the Amendments Act notes that Congress
“expect[s] that the current regulatory definition of these terms, as
promulgated by agencies such as the U.S. Equal Employment
Opportunity Commission (EEOC), the Department of Justice (DOJ)
and the Department of Education Office of Civil Rights (DOE OCR)
will not change.” 2008 Senate Statement of Managers at 6. The
definition of “physical or mental impairment” in the EEOC's
regulations remains based on the definition of the term “physical or
mental impairment” found in the regulations implementing section
504 of the Rehabilitation Act at 34 CFR part 104. However, the
definition in EEOC's regulations adds additional body systems to
those provided in the section 504 regulations and makes clear that
the list is non-exhaustive.

It is important to distinguish between conditions that are
impairments and physical, psychological, environmental, cultural,
and economic characteristics that are not impairments. The
definition of the term “impairment” does not include physical
characteristics such as eye color, hair color, left-handedness, or
height, weight, or muscle tone that are within “normal” range and
are not the result of a physiological disorder. The definition,
likewise, does not include characteristic predisposition to illness or
disease. Other conditions, such as pregnancy, that are not the
result of a physiological disorder are also not impairments.
However, a pregnancy-related impairment that substantially limits
a major life activity is a disability under the first prong of the
definition. Alternatively, a pregnancy-related impairment may
constitute a “record of” a substantially limiting impairment, or may
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be covered under the “regarded as” prong if it is the basis for a
prohibited employment action and is not “transitory and minor.”

The definition of an impairment also does not include common
personality traits such as poor judgment or a quick temper where
these are not symptoms of a mental or psychological disorder.
Environmental, cultural, or economic disadvantages such as
poverty, lack of education, or a prison record are not impairments.
Advanced age, in and of itself, is also not an impairment. However,
various medical conditions commonly associated with age, such as
hearing loss, osteoporosis, or arthritis would constitute
impairments within the meaning of this part. See 1989 Senate
Report at 22-23; 1990 House Labor Report at 51-52; 1990 House
Judiciary Report at 28-29.

Section 1630.2(i) Major Life Activities

The ADAAA provided significant new guidance and clarification on
the subject of “major life activities.” As the legislative history of the
Amendments Act explains, Congress anticipated that protection
under the ADA would now extend to a wider range of cases, in part
as a result of the expansion of the category of major life activities.
See 2008 Senate Statement of Managers at 8 n.17.

For purposes of clarity, the Amendments Act provides an
illustrative list of major life activities, including caring for oneself,
performing manual tasks, seeing, hearing, eating, sleeping,
walking, standing, lifting, bending, speaking, breathing, learning,
reading, concentrating, thinking, communicating, and working.
The ADA Amendments expressly made this statutory list of
examples of major life activities non-exhaustive, and the
regulations include sitting, reaching, and interacting with others as
additional examples. Many of these major life activities listed in the
ADA Amendments Act and the regulations already had been
included in the EEOC's 1991 now-superseded regulations
implementing title I of the ADA and in sub-regulatory documents,
and already were recognized by the courts.

The ADA as amended also explicitly defines “major life activities” to
include the operation of “major bodily functions.” This was an
important addition to the statute. This clarification was needed to
ensure that the impact of an impairment on the operation of a
major bodily function would not be overlooked or wrongly dismissed
as falling outside the definition of “major life activities” under the
ADA. 2008 House Judiciary Committee Report at 16; See also 2008
Senate Statement of Managers at 8 (“for the first time [in the
ADAAA], the category of “major life activities' is defined to include
the operation of major bodily functions, thus better addressing
chronic impairments that can be substantially limiting”).

The regulations include all of those major bodily functions
identified in the ADA Amendments Act's non-exhaustive list of
examples and add a number of others that are consistent with the
body systems listed in the regulations' definition of “impairment”
(at § 1630.2(h)) and with the U.S. Department of Labor's
nondiscrimination and equal employment opportunity regulations
implementing section 188 of the Workforce Investment Act of 1998,
29 U.S.C. 2801, et seq. Thus, special sense organs, skin,
genitourinary, cardiovascular, hemic, lymphatic, and
musculoskeletal functions are major bodily functions not included
in the statutory list of examples but included in § 1630.2G)(1)(i).
The Commission has added these examples to further illustrate the
non-exhaustive list of major life activities, including major bodily
functions, and to emphasize that the concept of major life activities
is to be interpreted broadly consistent with the Amendments Act.
The regulations also provide that the operation of a major bodily
function may include the operation of an individual organ within a
body system. This would include, for example, the operation of the
kidney, liver, pancreas, or other organs.

The link between particular impairments and various major bodily
functions should not be difficult to identify. Because impairments,
by definition, affect the functioning of body systems, they will
generally affect major bodily functions. For example, cancer affects
an individual's normal cell growth; diabetes affects the operation of
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the pancreas and also the function of the endocrine system; and
Human Immunodeficiency Virus (HIV) infection affects the
immune system. Likewise, sickle cell disease affects the functions
of the hemic system, lymphedema affects lymphatic functions, and
rheumatoid arthritis affects musculoskeletal functions.

In the legislative history of the ADAAA, Congress expressed its
expectation that the statutory expansion of “major life activities” to
include major bodily functions (along with other statutory changes)
would lead to more expansive coverage. See 2008 Senate Statement
of Managers at 8 n.17 (indicating that these changes will make it
easier for individuals to show that they are eligible for the ADA's
protections under the first prong of the definition of disability). The
House Education and Labor Committee explained that the
inclusion of major bodily functions would “affect cases such as U.S.
v. Happy Time Day Care Ctr. in which the courts struggled to
analyze whether the impact of HIV infection substantially limits
various major life activities of a five-year-old child, and recognizing,
among other things, that ‘there is something inherently illogical
about inquiring whether' a five-year-old's ability to procreate is
substantially limited by his HIV infection; Furnish v. SVI Sys., Inc,
in which the court found that an individual with cirrhosis of the
liver caused by Hepatitis B is not disabled because liver
function—unlike eating, working, or reproducing—'is not integral
to one's daily existence;' and Pimental v. Dartmouth-Hitchcock
Clinic, in which the court concluded that the plaintiff's stage three
breast cancer did not substantially limit her ability to care for
herself, sleep, or concentrate. The Committee expects that the
plaintiffs in each of these cases could establish a [substantial
limitation] on major bodily functions that would qualify them for
protection under the ADA.” 2008 House Education and Labor
Committee Report at 12.

The examples of major life activities (including major bodily
functions) in the ADAAA and the EEOC's regulations are
illustrative and non-exhaustive, and the absence of a particular life
activity or bodily function from the examples does not create a
negative implication as to whether an omitted activity or function
constitutes a major life activity under the statute. See 2008 Senate
Statement of Managers at 8; See also 2008 House Committee on
Educ. and Labor Report at 11; 2008 House Judiciary Committee
Report at 17.

The Commission anticipates that courts will recognize other major
life activities, consistent with the ADA Amendments Act's mandate
to construe the definition of disability broadly. As a result of the
ADA Amendments Act's rejection of the holding in Toyota Motor
Mfg., Ky., Inc. v. Williams, 534 U.S. 184 (2002), whether an activity
is a “major life activity” is not determined by reference to whether it
is of “central importance to daily life.” See Toyota, 534 U.S. at 197
(defining “major life activities” as activities that are of “central
importance to most people's daily lives”). Indeed, this holding was
at odds with the earlier Supreme Court decision of Bragdon v.
Abbott, 524 U.S. 624 (1998), which held that a major life activity (in
that case, reproduction) does not have to have a “public, economic
or daily aspect.” Id. at 639.

Accordingly, the regulations provide that in determining other
examples of major life activities, the term “major” shall not be
interpreted strictly to create a demanding standard for disability.
Cf. 2008 Senate Statement of Managers at 7 (indicating that a
person is considered an individual with a disability for purposes of
the first prong when one or more of the individual's “important life
activities” are restricted) (citing 1989 Senate Report at 23). The
regulations also reject the notion that to be substantially limited in
performing a major life activity, an individual must have an
impairment that prevents or severely restricts the individual from
doing “activities that are of central importance to most people's
daily lives.” Id.; see also 2008 Senate Statement of Managers at 5
n.12.

Thus, for example, lifting is a major life activity regardless of
whether an individual who claims to be substantially limited in
lifting actually performs activities of central importance to daily life
that require lifting. Similarly, the Commission anticipates that the
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major life activity of performing manual tasks (which was at issue
in Toyota) could have many different manifestations, such as
performing tasks involving fine motor coordination, or performing
tasks involving grasping, hand strength, or pressure. Such tasks
need not constitute activities of central importance to most people's
daily lives, nor must an individual show that he or she is
substantially limited in performing all manual tasks.

Section 1630.2(j) Substantially Limits

In any case involving coverage solely under the “regarded as” prong
of the definition of “disability” (e.g., cases where reasonable
accommodation is not at issue), it is not necessary to determine
whether an individual is “substantially limited” in any major life
activity. See 2008 Senate Statement of Managers at 10; id. at 13
(“The functional limitation imposed by an impairment is irrelevant
to the third ‘regarded as' prong.”). Indeed, Congress anticipated
that the first and second prongs of the definition of disability would
“be used only by people who are affirmatively seeking reasonable
accommodations * * * 7 and that “[alny individual who has been
discriminated against because of an impairment—short of being
granted a reasonable accommodation * * *—gshould be bringing a
claim under the third prong of the definition which will require no
showing with regard to the severity of his or her impairment.” Joint
Hoyer-Sensenbrenner Statement at 4. Of course, an individual may
choose, however, to proceed under the “actual disability” and/or
“record of” prong regardless of whether the individual is
challenging a covered entity's failure to make reasonable
accommodations or requires a reasonable accommodation. The
concept of “substantially limits” is only relevant in cases involving
coverage under the “actual disability” or “record of” prong of the
definition of disability. Thus, the information below pertains to
these cases only.

Section 1630.2(j)(1) Rules of Construction

It is clear in the text and legislative history of the ADAAA that
Congress concluded the courts had incorrectly construed
“substantially limits,” and disapproved of the EEOC's
now-superseded 1991 regulation defining the term to mean
“significantly restricts.” See 2008 Senate Statement of Managers at
6 (“We do not believe that the courts have correctly instituted the
level of coverage we intended to establish with the term
‘substantially limits' in the ADA” and “we believe that the level of
limitation, and the intensity of focus, applied by the Supreme Court
in Toyota goes beyond what we believe is the appropriate standard
to create coverage under this law.”). Congress extensively
deliberated over whether a new term other than “substantially
limits” should be adopted to denote the appropriate functional
limitation necessary under the first and second prongs of the
definition of disability. See 2008 Senate Statement of Managers at
6-7. Ultimately, Congress affirmatively opted to retain this term in
the Amendments Act, rather than replace it. It concluded that
“adopting a new, undefined term that is subject to widely disparate
meanings is not the best way to achieve the goal of ensuring
consistent and appropriately broad coverage under this Act.” Id.
Instead, Congress determined “a better way * * * to express [its]
disapproval of Sutton and Toyota (along with the current EEOC
regulation) is to retain the words “substantially limits,' but clarify
that it is not meant to be a demanding standard.” Id. at 7. To
achieve that goal, Congress set forth detailed findings and purposes
and “rules of construction” to govern the interpretation and
application of this concept going forward. See ADAAA Sections 2-4;
42 U.S.C. 12102(4).

The Commission similarly considered whether to provide a new
definition of “substantially limits” in the regulation. Following
Congress's lead, however, the Commission ultimately concluded
that a new definition would inexorably lead to greater focus and
intensity of attention on the threshold issue of coverage than
intended by Congress. Therefore, the regulations simply provide
rules of construction that must be applied in determining whether
an impairment substantially limits (or substantially limited) a
major life activity. These are each discussed in greater detail below.
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Section 1630.2(j)(1)(i): Broad Construction; not a Demanding
Standard

Section 1630.2()(1)() states: “The term ‘substantially limits' shall
be construed broadly in favor of expansive coverage, to the
maximum extent permitted by the terms of the ADA. “Substantially
limits' is not meant to be a demanding standard.”

Congress stated in the ADA Amendments Act that the definition of
disability “shall be construed in favor of broad coverage,” and that
“the term “substantially limits' shall be interpreted consistently
with the findings and purposes of the ADA Amendments Act of
2008.” 42 U.S.C. 12101(4)(A)-(B), as amended. “This is a textual
provision that will legally guide the agencies and courts in properly
interpreting the term ‘substantially limits.'” Hoyer-Sensenbrenner
Congressional Record Statement at H8295. As Congress noted in
the legislative history of the ADAAA, “[t]o be clear, the purposes
section conveys our intent to clarify not only that “substantially
limits' should be measured by a lower standard than that used in
Toyota, but also that the definition of disability should not be
unduly used as a tool for excluding individuals from the ADA's
protections.” 2008 Senate Statement of Managers at 5 (also stating
that “[t]his rule of construction, together with the rule of
construction providing that the definition of disability shall be
construed in favor of broad coverage of individuals sends a clear
signal of our intent that the courts must interpret the definition of
disability broadly rather than stringently”). Put most succinctly,
“substantially limits” “is not meant to be a demanding standard.”
2008 Senate Statement of Managers at 7.

Section 1630.2(j)(1)(ii): Significant or Severe Restriction Not
Required; Nonetheless, Not Every
Impairment Is Substantially Limiting

Section 1630.2()(1)(ii) states: “An impairment is a disability within
the meaning of this section if it substantially limits the ability of an
individual to perform a major life activity as compared to most
people in the general population. An impairment need not prevent,
or significantly or severely restrict, the individual from performing
a major life activity in order to be considered substantially limiting.
Nonetheless, not every impairment will constitute a “disability'
within the meaning of this section.”

In keeping with the instruction that the term “substantially limits”
is not meant to be a demanding standard, the regulations provide
that an impairment is a disability if it substantially limits the
ability of an individual to perform a major life activity as compared
to most people in the general population. However, to be
substantially limited in performing a major life activity an
individual need not have an impairment that prevents or
significantly or severely restricts the individual from performing a
major life activity. See 2008 Senate Statement of Managers at 2, 6-8
& n.14; 2008 House Committee on Educ. and Labor Report at 9-10
(“While the limitation imposed by an impairment must be
important, it need not rise to the level of severely restricting or
significantly restricting the ability to perform a major life activity
to qualify as a disability.”); 2008 House Judiciary Committee Report
at 16 (similarly requiring an “important” limitation). The level of
limitation required is “substantial” as compared to most people in
the general population, which does not require a significant or
severe restriction. Multiple impairments that combine to
substantially limit one or more of an individual's major life
activities also constitute a disability. Nonetheless, not every
impairment will constitute a “disability” within the meaning of this
section. See 2008 Senate Statement of Managers at 4 (“We reaffirm
that not every individual with a physical or mental impairment is
covered by the first prong of the definition of disability in the
ADA.)

Section 1630.2(j)(1)(iii): Substantial Limitation Should Not Be
Primary Object of Attention; Extensive
Analysis Not Needed

Section 1630.2()(1)(iii) states: “The primary object of attention in
cases brought under the ADA should be whether covered entities
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have complied with their obligations, not whether an individual's
impairment substantially limits a major life activity. Accordingly,
the threshold issue of whether an impairment “substantially limits'
a major life activity should not demand extensive analysis.”

Congress retained the term “substantially limits” in part because it
was concerned that adoption of a new phrase—and the resulting
need for further judicial scrutiny and construction—would not “help
move the focus from the threshold issue of disability to the primary
issue of discrimination.” 2008 Senate Statement of Managers at 7.

This was the primary problem Congress sought to solve in enacting
the ADAAA. It recognized that “clearing the initial [disability]
threshold is critical, as individuals who are excluded from the
definition “never have the opportunity to have their condition
evaluated in light of medical evidence and a determination made as
to whether they [are] ‘otherwise qualified.'' ” 2008 House Judiciary
Committee Report at 7; See also id. (expressing concern that “[aln
individual who does not qualify as disabled does not meet thle]
threshold question of coverage in the protected class and is
therefore not permitted to attempt to prove his or her claim of
discriminatory treatment”); 2008 Senate Statement of Managers at
4 (criticizing pre-ADAAA lower court cases that “too often turned
solely on the question of whether the plaintiff is an individual with
a disability rather than the merits of discrimination claims, such as
whether adverse decisions were impermissibly made by the
employer on the basis of disability, reasonable accommodations
were denied, or qualification standards were unlawfully
discriminatory”).

Accordingly, the Amendments Act and the amended regulations
make plain that the emphasis in ADA cases now should be squarely
on the merits and not on the initial coverage question. The revised
regulations therefore provide that an impairment is a disability if it
substantially limits the ability of an individual to perform a major
life activity as compared to most people in the general population
and deletes the language to which Congress objected. The
Commission believes that this provides a useful framework in
which to analyze whether an impairment satisfies the definition of
disability. Further, this framework better reflects Congress's
expressed intent in the ADA Amendments Act that the definition of
the term “disability” shall be construed broadly, and is consistent
with statements in the Amendments Act's legislative history. See
2008 Senate Statement of Managers at 7 (stating that “adopting a
new, undefined term” and the “resulting need for further judicial
scrutiny and construction will not help move the focus from the
threshold issue of disability to the primary issue of discrimination,”
and finding that “ “substantially limits' as construed consistently
with the findings and purposes of this legislation establishes an
appropriate functionality test of determining whether an individual
has a disability” and that “using the correct standard—one that is
lower than the strict or demanding standard created by the
Supreme Court in Toyota—will make the disability determination
an appropriate threshold issue but not an onerous burden for those
seeking accommodations or modifications”).

Consequently, this rule of construction makes clear that the
question of whether an impairment substantially limits a major life
activity should not demand extensive analysis. As the legislative
history explains, “[w]e expect that courts interpreting [the ADA]
will not demand such an extensive analysis over whether a person's
physical or mental impairment constitutes a disability.”
Hoyer-Sensenbrenner Congressional Record Statement at H8295;
see id. (“Our goal throughout this process has been to simplify that
analysis.”)

Section 1630.2(j)(1)(iv): Individualized Assessment Required, But
With Lower Standard Than Previously
Applied

Section 1630.2(G)(1)(iv) states: “The determination of whether an

impairment substantially limits a major life activity requires an

individualized assessment. However, in making this assessment,
the term “substantially limits' shall be interpreted and applied to
require a degree of functional limitation that is lower than the
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standard for “substantially limits' applied prior to the ADAAA.”

By retaining the essential elements of the definition of disability
including the key term “substantially limits,” Congress reaffirmed
that not every individual with a physical or mental impairment is
covered by the first prong of the definition of disability in the ADA.
See 2008 Senate Statement of Managers at 4. To be covered under
the first prong of the definition, an individual must establish that
an impairment substantially limits a major life activity. That has
not changed—nor will the necessity of making this determination
on an individual basis. Id. However, what the ADAAA changed is
the standard required for making this determination. Id. at 4-5.

The Amendments Act and the EEOC's regulations explicitly reject
the standard enunciated by the Supreme Court in Toyota Motor
Mfg., Ky., Inc. v. Williams, 534 U.S. 184 (2002), and applied in the
lower courts in numerous cases. See ADAAA section 2(b)(4). That
previous standard created “an inappropriately high level of
limitation necessary to obtain coverage under the ADA.” Id. at
section 2(b)(5). The Amendments Act and the EEOC's regulations
reject the notion that “substantially limits” should be interpreted
strictly to create a demanding standard for qualifying as disabled.
Id. at section 2(b)(4). Instead, the ADAAA and these regulations
establish a degree of functional limitation required for an
impairment to constitute a disability that is consistent with what
Congress originally intended. 2008 Senate Statement of Managers
at 7. This will make the disability determination an appropriate
threshold issue but not an onerous burden for thoseseeking to prove
discrimination under the ADA. Id.

Section 1630.2(j)(1)(v): Scientific, Medical, or Statistical Analysis
Not Required, But Permissible When
Appropriate

Section 1630.2(G)(1)(v) states: “The comparison of an individual's
performance of a major life activity to the performance of the same
major life activity by most people in the general population usually
will not require scientific, medical, or statistical analysis. Nothing
in this paragraph is intended, however, to prohibit the presentation
of scientific, medical, or statistical evidence to make such a
comparison where appropriate.”

The term “average person in the general population,” as the basis of
comparison for determining whether an individual's impairment
substantially limits a major life activity, has been changed to “most
people in the general population.” This revision is not a substantive
change in the concept, but rather is intended to conform the
language to the simpler and more straightforward terminology
used in the legislative history to the Amendments Act. The
comparison between the individual and “most people” need not be
exacting, and usually will not require scientific, medical, or
statistical analysis. Nothing in this subparagraph is intended,
however, to prohibit the presentation of scientific, medical, or
statistical evidence to make such a comparison where appropriate.

The comparison to most people in the general population continues
to mean a comparison to other people in the general population, not
a comparison to those similarly situated. For example, the ability of
an individual with an amputated limb to perform a major life
activity is compared to other people in the general population, not
to other amputees. This does not mean that disability cannot be
shown where an impairment, such as a learning disability, is
clinically diagnosed based in part on a disparity between an
individual's aptitude and that individual's actual versus expected
achievement, taking into account the person's chronological age,
measured intelligence, and age-appropriate education. Individuals
diagnosed with dyslexia or other learning disabilities will typically
be substantially limited in performing activities such as learning,
reading, and thinking when compared to most people in the general
population, particularly when the ameliorative effects of mitigating
measures, including therapies, learned behavioral or adaptive
neurological modifications, assistive devices (e.g., audio recordings,
screen reading devices, voice activated software), studying longer,
or receiving more time to take a test, are disregarded as required
under the ADA Amendments Act.
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Section 1630.2(j)(1)(vi): Mitigating Measures

Section 1630.2()(1)(vi) states: “The determination of whether an
impairment substantially limits a major life activity shall be made
without regard to the ameliorative effects of mitigating measures.
However, the ameliorative effects of ordinary eyeglasses or contact
lenses shall be considered in determining whether an impairment
substantially limits a major life activity.”

The ameliorative effects of mitigating measures shall not be
considered in determining whether an impairment substantially
limits a major life activity. Thus, “[wlith the exception of ordinary
eyeglasses and contact lenses, impairments must be examined in
their unmitigated state.” See 2008 Senate Statement of Managers
at 5.

This provision in the ADAAA and the EEOC's regulations “is
intended to eliminate the catch-22 that exist[ed] * * * where
individuals who are subjected to discrimination on the basis of their
disabilities [we]re frequently unable to invoke the ADA's
protections because they [welre not considered people with
disabilities when the effects of their medication, medical supplies,
behavioral adaptations, or other interventions [welre considered.”
Joint Hoyer-Sensenbrenner Statement at 2; See also 2008 Senate
Statement of Managers at 9 (“This provision is intended to
eliminate the situation created under [prior] law in which
impairments that are mitigated [did] not constitute disabilities but
[were the basis for discrimination].”). To the extent cases pre-dating
the 2008 Amendments Act reasoned otherwise, they are contrary to
the law as amended. See 2008 House Judiciary Committee Report
at 9 & nn.25, 20-21 (citing, e.g., McClure v. General Motors Corp.,
75 F. App'x 983 (5th Cir. 2003) (court held that individual with
muscular dystrophy who, with the mitigating measure of
“adapting” how he performed manual tasks, had successfully
learned to live and work with his disability was therefore not an
individual with a disability); Orr v. Wal-Mart Stores, Inc., 297 F.3d
720 (8th Cir. 2002) (court held that Sutton v. United Air Lines, Inc.,
527 U.S. 471 (1999), required consideration of the ameliorative
effects of plaintiff's careful regimen of medicine, exercise and diet,
and declined to consider impact of uncontrolled diabetes on
plaintiff's ability to see, speak, read, and walk); Gonzales v.
National Bd. of Med. Examiners, 225 F.3d 620 (6th Cir. 2000)
(where the court found that an individual with a diagnosed
learning disability was not substantially limited after considering
the impact of self-accommodations that allowed him to read and
achieve academic success); McMullin v. Asheroft, 337 F. Supp. 2d
1281 (D. Wyo. 2004) (individual fired because of clinical depression
not protected because of the successful management of the
condition with medication for fifteen years); Eckhaus v. Consol. Rail
Corp., 2003 WL 23205042 (D.N.J. Dec. 24, 2003) (individual fired
because of a hearing impairment was not protected because a
hearing aid helped correct that impairment); Todd v. Academy
Corp., 57 F. Supp. 2d 448, 452 (S.D. Tex. 1999) (court held that
because medication reduced the frequency and intensity of
plaintiff's seizures, he was not disabled)).

An individual who, because of the use of a mitigating measure, has
experienced no limitations, or only minor limitations, related to the
impairment may still be an individual with a disability, where there
is evidence that in the absence of an effective mitigating measure
the individual's impairment would be substantially limiting. For
example, someone who began taking medication for hypertension
before experiencing substantial limitations related to the
impairment would still be an individual with a disability if, without
the medication, he or she would now be substantially limited in
functions of the cardiovascular or circulatory system.

Evidence showing that an impairment would be substantially
limiting in the absence of the ameliorative effects of mitigating
measures could include evidence of limitations that a person
experienced prior to using a mitigating measure, evidence
concerning the expected course of a particular disorder absent
mitigating measures, or readily available and reliable information
of other types. However, we expect that consistent with the
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Amendments Act's command (and the related rules of construction
in the regulations) that the definition of disability “should not
demand extensive analysis,” covered entities and courts will in
many instances be able to conclude that a substantial limitation
has been shown without resort to such evidence.

The Amendments Act provides an “illustrative but
non-comprehensive list of the types of mitigating measures that are
not to be considered.” See 2008 Senate Statement of Managers at 9.
Section 1630.2(G)(5) of the regulations includes all of those
mitigating measures listed in the ADA Amendments Act's
illustrative list of mitigating measures, including reasonable
accommodations (as applied under title I) or “auxiliary aids or
services” (as defined by 42 U.S.C. 12103(1) and applied under titles
1I and IID).

Since it would be impossible to guarantee comprehensiveness in a
finite list, the list of examples of mitigating measures provided in
the ADA and the regulations is non-exhaustive. See 2008 House
Judiciary Committee Report at 20. The absence of any particular
mitigating measure from the list in the regulations should not
convey a negative implication as to whether the measure is a
mitigating measure under the ADA. See 2008 Senate Statement of
Managers at 9.

For example, the fact that mitigating measures include “reasonable
accommodations” generally makes it unnecessary to mention
specific kinds of accommodations. Nevertheless, the use of a service
animal, job coach, or personal assistant on the job would certainly
be considered types of mitigating measures, as would the use of any
device that could be considered assistive technology, and whether
individuals who use these measures have disabilities would be
determined without reference to their ameliorative effects. See
2008 House Judiciary Committee Report at 20; 2008 House Educ. &
Labor Rep. at 15. Similarly, adaptive strategies that might
mitigate, or even allow an individual to otherwise avoid performing
particular major life activities, are mitigating measures and also
would not be considered in determining whether an impairment is
substantially limiting. Id.

The determination of whether or not an individual's impairment
substantially limits a major life activity is unaffected by whether
the individual chooses to forgo mitigating measures. For
individuals who do not use a mitigating measure (including for
example medication or reasonable accommodation that could
alleviate the effects of an impairment), the availability of such
measures has no bearing on whether the impairment substantially
limits a major life activity. The limitations posed by the impairment
on the individual and any negative (non-ameliorative) effects of
mitigating measures used determine whether an impairment is
substantially limiting. The origin of the impairment, whether its
effects can be mitigated, and any ameliorative effects of mitigating
measures in fact used may not be considered in determining if the
impairment is substantially limiting. However, the use or non-use
of mitigating measures, and any consequences thereof, including
any ameliorative and non-ameliorative effects, may be relevant in
determining whether the individual is qualified or poses a direct
threat to safety.

The ADA Amendments Act and the regulations state that “ordinary
eyeglasses or contact lenses” shall be considered in determining
whether someone has a disability. This is an exception to the rule
that the ameliorative effects of mitigating measures are not to be
taken into account. “The rationale behind this exclusion is that the
use of ordinary eyeglasses or contact lenses, without more, is not
significant enough to warrant protection under the ADA.” Joint
Hoyer-Sensenbrenner Statement at 2. Nevertheless, as discussed in
greater detail below at § 1630.10(b), if an applicant or employee is
faced with a qualification standard that requires uncorrected vision
(as the plaintiffs in the Sutton case were), and the applicant or
employee who is adversely affected by the standard brings a
challenge under the ADA, an employer will be required to
demonstrate that the qualification standard is job related and
consistent with business necessity. 2008 Senate Statement of
Managers at 9.

30/65

DOFEFNZBNT, Y 2HIRITZ O X 9 ZRFFLHLS 9 & bR
TIENTEDLEWVIFERICET D L 2 IC]HT 5,

WIEEE, [EBE SN T RWVEMTEROREEZ IR L, o
FNHICRD HEDOTIERNET DU A M Z/RLTWVD (2008
R EFEIE 9 22 M), B 1630.2 5G)(5)iE. ADA
WEEDEMFEREFY A MIEEN-2TOREMERL 5
F, T EEMEE B ImICESEEAIND) < (4
PR — %] (42 U.S.C. 12103 &(DICB W TER

. FUREOCFENERICESEHEAEIND) L EEN S,

R D25 U A MIAFESEERIET D Z LT AAETHDD
T, ADA R OBAIDRET 2B FEOHOY X hME, [ZZ
IR ENTZBIRD b O TRV EWVWIMEDO LD TH D
(2008 = TRErlEZ B aWEE 20 25H), HACK T Y
A MIRFEDOBEMEENRFIARINTNRNE NS T &N, 2D
FEFNTELDY ADA RO DB TENE 9N E WD T LIZHE
MIZREWRE RO L O TR (2008 4E BBtk BFE 9),

Bl Z1E. FBRTEET [AHMERE] 28T &) FHEIT, K
BICIE, B EDBEEETHZ L2 MLER2NLD LT 5D,
Lo, @y, Ya 7 - a—F HHEOM AR O
FE, B & A7 SNBEDMODOEEOHERNZE S TH
HEC, BAFEDREMTELARINDIEAD Z & HENT
Hb, TLT, INOLOFEEFHTAEANEEETH D)
Eomit, ToEDRE R ELABENS (2008 FF T
BealtkZ B Sl E 20 ; 2008 4 FRi#E & NE 15 25
W), FIRRIC, FBIRZ e 5 e EE N E D £
AETRIEENZ1T 9 Z L &BET 72 CTH I WL 1T B3R 7
FFEIIER T CH B 28, AEMHYICHIET S H DO E 5o
ERETHICE > TEEEIND LOTEHARY (FAL),

B2 78 B2 AR TETR BN 2 A0 S IZHIFR LTV 2 00 E 5 T
X, EOEAPBERTFEEZFIH LN EEERTI0E D)
WIERE I N2, BBEITE (BEOEE|RNT S & 5 723
RABMEE SR b ET) A LAAVEACE ST, 50
> 7= B ORI Al RerE 3R E 2 24 |2 B A AR ISR B & IR
THMEIINEWVD Z LR THD, BIEREAICHZD
THIREEH SN AEMFEEROLT-5TH B AN (UL
20) RN, HESHYICHIB L TWANE I NERD B D
Thb, BEDOKA, BEOHEMERMSNENE I, L
TEBICHEH SN DB TEOLENRIL, BIES Y IZHIR
LTWANE I DERETHICY o TEEEINS DT
20, Ll BEMTEREHRTINEINEI N, TLTE
DOFER (HEBEBNENH -T2 D, RhoTb DT _RTEET)
W EAREERTH L0 E D M, T LRE~DEFEOER L
RANEIDEHIWTT D Z EITBMR L TL A AREMENR S 5,

ADA WEEROHANL, ME@EOIREESCa % 7 LX) %
BEENDHDHNE ) NOHBHI S > TEREINDI D LT D
LIRARTWD, FERFEOENRITBEIC AN E WS L
—NLORINTH D, TTnEfIE T 2HEEIE, HEOREC
avE 7 ML RXOMHIE, ZET T ADA OR#EDIEY 7
HAHETDHIEEERRLOTIIRNE NI ZETHD)
(Hoyer-Sensenbrenner $£[RIFHIE 2), Ll 5,
1630.10 (LA F CTHECEEL < &am L T\ 5 X 5 1T, #RIRTR S
TR LA EREYEICE R L (Sutton 4 — A THRE A
FITh-oT&HI0), TOIMEIZL Y AR BB EY - T
WA ISR I E N ADA IZHESLEFx 2 LI2GA.
R EIZTOBKIEENREICEHE L TRBY , FE Loy ZE M
EABLTWDZ EENFELRTIER 5720 (2008 & ERE
WaEEAE 9),

—104 -



ADA2008 #iHI

The ADAAA and the EEOC's regulations both define the term
“ordinary eyeglasses or contact lenses” as lenses that are “intended
to fully correct visual acuity or eliminate refractive error.” So, if an
individual with severe myopia uses eyeglasses or contact lenses
that are intended to fully correct visual acuity or eliminate
refractive error, they are ordinary eyeglasses or contact lenses, and
therefore any inquiry into whether such individual is substantially
limited in seeing or reading would be based on how the individual
sees or reads with the benefit of the eyeglasses or contact lenses.
Likewise, if the only visual loss an individual experiences affects
the ability to see well enough to read, and the individual's ordinary
reading glasses are intended to completely correct for this visual
loss, the ameliorative effects of using the reading glasses must be
considered in determining whether the individual is substantially
limited in seeing. Additionally, eyeglasses or contact lenses that are
the wrong prescription or an outdated prescription may
nevertheless be “ordinary” eyeglasses or contact lenses, if a proper
prescription would fully correct visual acuity or eliminate refractive
error.

Both the statute and the regulations distinguish “ordinary
eyeglasses or contact lenses” from “low vision devices,” which
function by magnifying, enhancing, or otherwise augmenting a
visual image, and which are not considered when determining
whether someone has a disability. The regulations do not establish
a specific level of visual acuity (e.g., 20/20) as the basis for
determining whether eyeglasses or contact lenses should be
considered “ordinary” eyeglasses or contact lenses. Whether lenses
fully correct visual acuity or eliminate refractive error is best
determined on a case-by-case basis, in light of current and objective
medical evidence. Moreover, someone who uses ordinary eyeglasses
or contact lenses is not automatically considered to be outside the
ADA's protection. Such an individual may demonstrate that, even
with the use of ordinary eyeglasses or contact lenses, his vision is
still substantially limited when compared to most people.

Section 1630.2(j)(1)(vii): Impairments That Are Episodic or in
Remission

Section 1630.2(G)(1)(vii) states: “An impairment that is episodic or
in remission is a disability if it would substantially limit a major
life activity when active.”

An impairment that is episodic or in remission is a disability if it
would substantially limit a major life activity in its active state.
“This provision is intended to reject the reasoning of court decisions
concluding that certain individuals with certain conditions—such
as epilepsy or post traumatic stress disorder—were not protected
by the ADA because their conditions were episodic or intermittent.”
Joint Hoyer-Sensenbrenner Statement at 2-3. The legislative
history provides: “This * * * rule of construction thus rejects the
reasoning of the courts in cases like Todd v. Academy Corp. [57 F.
Supp. 2d 448, 453 (S.D. Tex. 1999)] where the court found that the
plaintiff's epilepsy, which resulted in short seizures during which
the plaintiff was unable to speak and experienced tremors, was not
sufficiently limiting, at least in part because those seizures
occurred episodically. It similarly rejects the results reached in
cases [such as Pimental v. Dartmouth-Hitchock Clinic, 236 F. Supp.
2d 177, 182-83 (D.N.H. 2002)] where the courts have discounted the
impact of an impairment [such as cancer] that may be in remission
as too short-lived to be substantially limiting. It is thus expected
that individuals with impairments that are episodic or in remission
(e.g., epilepsy, multiple sclerosis, cancer) will be able to establish
coverage if, when active, the impairment or the manner in which it
manifests (e.g., seizures) substantially limits a major life activity.”
2008 House Judiciary Committee Report at 19-20.

Other examples of impairments that may be episodic include, but
are not limited to, hypertension, diabetes, asthma, major
depressive disorder, bipolar disorder, and schizophrenia. See 2008
House Judiciary Committee Report at 19-20. The fact that the
periods during which an episodic impairment is active and
substantially limits a major life activity may be brief or occur
infrequently is no longer relevant to determining whether the
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impairment substantially limits a major life activity. For example,
a person with post-traumatic stress disorder who experiences
intermittent flashbacks to traumatic events is substantially limited
in brain function and thinking.

Section 1630.2(j)(1)(viii): Substantial Limitation in Only One Major
Life Activity Required

Section 1630.2(G)(1)(viii) states: “An impairment that substantially
limits one major life activity need not substantially limit other
major life activities in order to be considered a substantially
limiting impairment.”

The ADAAA explicitly states that an impairment need only
substantially limit one major life activity to be considered a
disability under the ADA. See ADAAA Section 4(a); 42 U.S.C.
12102(4)(C). “This responds to and corrects those courts that have
required individuals to show that an impairment substantially
limits more than one life activity.” 2008 Senate Statement of
Managers at 8. In addition, this rule of construction is “intended to
clarify that the ability to perform one or more particular tasks
within a broad category of activities does not preclude coverage
under the ADA.” Id. To the extent cases pre-dating the applicability
of the 2008 Amendments Act reasoned otherwise, they are contrary
to the law as amended. Id. (citing Holt v. Grand Lake Mental
Health Ctr., Inc., 443 F. 3d 762 (10th Cir. 2006) (holding an
individual with cerebral palsy who could not independently perform
certain specified manual tasks was not substantially limited in her
ability to perform a “broad range” of manual tasks)); See also 2008
House Judiciary Committee Report at 19 & n.52 (this legislatively
corrects court decisions that, with regard to the major life activity
of performing manual tasks, “have offset substantial limitation in
the performance of some tasks with the ability to perform others”
(citing Holt)).

For example, an individual with diabetes is substantially limited in
endocrine function and thus an individual with a disability under
the first prong of the definition. He need not also show that he is
substantially limited in eating to qualify for coverage under the
first prong. An individual whose normal cell growth is substantially
limited due to lung cancer need not also show that she is
substantially limited in breathing or respiratory function. And an
individual with HIV infection is substantially limited in the
function of the immune system, and therefore is an individual with
a disability without regard to whether his or her HIV infection
substantially limits him or her in reproduction.

In addition, an individual whose impairment substantially limits a
major life activity need not additionally demonstrate a resulting
limitation in the ability to perform activities of central importance
to daily life in order to be considered an individual with a disability
under § 1630.2(2)(1)(G) or § 1630.2(g)(1)(ii), as cases relying on the
Supreme Court's decision in Toyota Motor Mfg., Ky., Inc. v.
Williams, 534 U.S. 184 (2002), had held prior to the ADA
Amendments Act.

Thus, for example, someone with an impairment resulting in a
20-pound lifting restriction that lasts or is expected to last for
several months is substantially limited in the major life activity of
lifting, and need not also show that he is unable to perform
activities of daily living that require lifting in order to be considered
substantially limited in lifting. Similarly, someone with monocular
vision whose depth perception or field of vision would be
substantially limited, with or without any compensatory strategies
the individual may have developed, need not also show that he is
unable to perform activities of central importance to daily life that
require seeing in order to be substantially limited in seeing.

Section 1630.2(j)(1)(ix): Effects of an Impairment Lasting Fewer
Than Six Months Can Be Substantially
Limiting

Section 1630.2()(1)(ix) states: “The six-month “transitory' part of
the “transitory and minor' exception to ‘regarded as' coverage in §
1630.2(1) does not apply to the definition of “disability' under §
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1630.2(2)(1)() or § 1630.2(g)(1)(ii). The effects of an impairment
lasting or expected to last fewer than six months can be
substantially limiting within the meaning of this section.”

The regulations include a clear statement that the definition of an
impairment as transitory, that is, “lasting or expected to last for six
months or less,” only applies to the “regarded as” (third) prong of
the definition of “disability” as part of the “transitory and minor”
defense to “regarded as” coverage. It does not apply to the first or
second prong of the definition of disability. See Joint
Hoyer-Sensenbrenner Statement at 3 (“[T]here is no need for the
transitory and minor exception under the first two prongs because
it is clear from the statute and the legislative history that a person
can only bring a claim if the impairment substantially limits one or
more major life activities or the individual has a record of an
impairment that substantially limits one or more major life
activities.”).

Therefore, an impairment does not have to last for more than six
months in order to be considered substantially limiting under the
first or the second prong of the definition of disability. For example,
as noted above, if an individual has a back impairment that results
in a 20-pound lifting restriction that lasts for several months, he is
substantially limited in the major life activity of lifting, and
therefore covered under the first prong of the definition of
disability. At the same time, “[t]he duration of an impairment is one
factor that is relevant in determining whether the impairment
substantially limits a major life activity. Impairments that last only
for a short period of time are typically not covered, although they
may be covered if sufficiently severe.” Joint Hoyer-Sensenbrenner
Statement at 5.

Section 1630.2(j)(3) Predictable Assessments

As the regulations point out, disability is determined based on an
individualized assessment. There is no “per se” disability. However,
as recognized in the regulations, the individualized assessment of
some kinds of impairments will virtually always result in a
determination of disability. The inherent nature of these types of
medical conditions will in virtually all cases give rise to a
substantial limitation of a major life activity. Cf. Heiko v. Columbo
Savings Bank, F.S.B., 434 F.3d 249, 256 (4th Cir. 2006) (stating,
even pre-ADAAA, that “certain impairments are by their very
nature substantially limiting: the major life activity of seeing, for
example, is always substantially limited by blindness”). Therefore,
with respect to these types of impairments, the necessary
individualized assessment should be particularly simple and
straightforward.

This result is the consequence of the combined effect of the
statutory changes to the definition of disability contained in the
Amendments Act and flows from application of the rules of
construction set forth in §§ 1630.2(G)(1)(i)-(ix) (including the lower
standard for “substantially limits”; the rule that major life
activities include major bodily functions; the principle that
impairments that are episodic or in remission are disabilities if
they would be substantially limiting when active; and the
requirement that the ameliorative effects of mitigating measures
(other than ordinary eyeglasses or contact lenses) must be
disregarded in assessing whether an individual has a disability).

The regulations at § 1630.2(G)(3)(iii) provide examples of the types
of impairments that should easily be found to substantially limit a
major life activity. The legislative history states that Congress
modeled the ADA definition of disability on the definition contained
in the Rehabilitation Act, and said it wished to return courts to the
way they had construed that definition. See 2008 House Judiciary
Committee Report at 6. Describing this goal, the legislative history
states that courts had interpreted the Rehabilitation Act definition
“broadly to include persons with a wide range of physical and
mental impairments such as epilepsy, diabetes, multiple sclerosis,
and intellectual and developmental disabilities * * * even where a
mitigating measure—like medication or a hearing aid—might
lessen their impact on the individual.” Id.; See also id. at 9
(referring to individuals with disabilities that had been covered
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under the Rehabilitation Act and that Congress intended to include
under the ADA—“people with serious health conditions like
epilepsy, diabetes, cancer, cerebral palsy, multiple sclerosis,
intellectual and developmental disabilities”); id. at n.6 (citing cases
also finding that cerebral palsy, hearing impairments, mental
retardation, heart disease, and vision in only one eye were
disabilities under the Rehabilitation Act); id. at 10 (citing testimony
from Rep. Steny H. Hoyer, one of the original lead sponsors of the
ADA in 1990, stating that “we could not have fathomed that people
with diabetes, epilepsy, heart conditions, cancer, mental illnesses
and other disabilities would have their ADA claims denied because
they would be considered too functional to meet the definition of
disability”); 2008 Senate Statement of Managers at 3 (explaining
that “we [welre faced with a situation in which physical or mental
impairments that would previously [under the Rehabilitation Act]
have been found to constitute disabilities [welre not considered
disabilities” and citing individuals with impairments such as
amputation, intellectual disabilities, epilepsy, multiple sclerosis,
diabetes, muscular dystrophy, and cancer as examples).

Of course, the impairments listed in subparagraph 1630.2()(3)(iii)
may substantially limit a variety of other major life activities in
addition to those listed in the regulation. For example, mobility
impairments requiring the use of a wheelchair substantially limit
the major life activity of walking. Diabetes may substantially limit
major life activities such as eating, sleeping, and thinking. Major
depressive disorder may substantially limit major life activities
such as thinking, concentrating, sleeping, and interacting with
others. Multiple sclerosis may substantially limit major life
activities such as walking, bending, and lifting.

By using the term “brain function” to describe the system affected
by various mental impairments, the Commission is expressing no
view on the debate concerning whether mental illnesses are caused
by environmental or biological factors, but rather intends the term
to capture functions such as the ability of the brain to regulate
thought processes and emotions.

Section 1630.2(j)(4) Condition, Manner, or Duration

The regulations provide that facts such as the “condition, manner,
or duration” of an individual's performance of a major life activity
may be useful in determining whether an impairment results in a
substantial limitation. In the legislative history of the ADAAA,
Congress reiterated what it had said at the time of the original
ADA: “A person is considered an individual with a disability for
purposes of the first prong of the definition when [one or more of]
the individual's important life activities are restricted as to the
conditions, manner, or duration under which they can be performed
in comparison to most people.” 2008 Senate Statement of Managers
at 7 (citing 1989 Senate Report at 23). According to Congress: “We
particularly believe that this test, which articulated an analysis
that considered whether a person's activities are limited in
condition, duration and manner, is a useful one. We reiterate that
using the correct standard—one that is lower than the strict or
demanding standard created by the Supreme Court in Toyota—will
make the disability determination an appropriate threshold issue
but not an onerous burden for those seeking accommodations * * *,
At the same time, plaintiffs should not be constrained from offering
evidence needed to establish that their impairment is substantially
limiting.” 2008 Senate Statement of Managers at 7.

Consistent with the legislative history, an impairment may
substantially limit the “condition” or “manner” under which a major
life activity can be performed in a number of ways. For example,
the condition or manner under which a major life activity can be
performed may refer to the way an individual performs a major life
activity. Thus, the condition or manner under which a person with
an amputated hand performs manual tasks will likely be more
cumbersome than the way that someone with two hands would
perform the same tasks.

Condition or manner may also describe how performance of a major
life activity affects the individual with an impairment. For
example, an individual whose impairment causes pain or fatigue
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that most people would not experience when performing that major
life activity may be substantially limited. Thus, the condition or
manner under which someone with coronary artery disease
performs the major life activity of walking would be substantially
limiting if the individual experiences shortness of breath and
fatigue when walking distances that most people could walk
without experiencing such effects. Similarly, condition or manner
may refer to the extent to which a major life activity, including a
major bodily function, can be performed. For example, the condition
or manner under which a major bodily function can be performed
may be substantially limited when the impairment “causes the
operation [of the bodily function] to over-produce or under-produce
in some harmful fashion.” See 2008 House Judiciary Committee
Report at 17.

“Duration” refers to the length of time an individual can perform a
major life activity or the length of time it takes an individual to
perform a major life activity, as compared to most people in the
general population. For example, a person whose back or leg
impairment precludes him or her from standing for more than two
hours without significant pain would be substantially limited in
standing, since most people can stand for more than two hours
without significant pain. However, a person who can walk for ten
miles continuously is not substantially limited in walking merely
because on the eleventh mile, he or she begins to experience pain
because most people would not be able to walk eleven miles without
experiencing some discomfort. See 2008 Senate Statement of
Managers at 7 (citing 1989 Senate Report at 23).

The regulations provide that in assessing substantial limitation
and considering facts such as condition, manner, or duration, the
non-ameliorative effects of mitigating measures may be considered.
Such “non-ameliorative effects” could include negative side effects
of medicine, burdens associated with following a particular
treatment regimen, and complications that arise from surgery,
among others. Of course, in many instances, it will not be necessary
to assess the negative impact of a mitigating measure in
determining that a particular impairment substantially limits a
major life activity. For example, someone with end-stage renal
disease is substantially limited in kidney function, and it thus is
not necessary to consider the burdens that dialysis treatment
imposes.

Condition, manner, or duration may also suggest the amount of
time or effort an individual has to expend when performing a major
life activity because of the effects of an impairment, even if the
individual is able to achieve the same or similar result as someone
without the impairment. For this reason, the regulations include
language which says that the outcome an individual with a
disability is able to achieve is not determinative of whether he or
she is substantially limited in a major life activity.

Thus, someone with a learning disability may achieve a high level
of academic success, but may nevertheless be substantially limited
in the major life activity of learning because of the additional time
or effort he or she must spend to read, write, or learn compared to
most people in the general population. As Congress emphasized in
passing the Amendments Act, “[wlhen considering the condition,
manner, or duration in which an individual with a specific learning
disability performs a major life activity, it is critical to reject the
assumption that an individual who has performed well
academically cannot be substantially limited in activities such as
learning, reading, writing, thinking, or speaking.” 2008 Senate
Statement of Managers at 8. Congress noted that: “In particular,
some courts have found that students who have reached a high
level of academic achievement are not to be considered individuals
with disabilities under the ADA, as such individuals may have
difficulty demonstrating substantial limitation in the major life
activities of learning or reading relative to “most people.' When
considering the condition, manner or duration in which an
individual with a specific learning disability performs a major life
activity, it is critical to reject the assumption that an individual who
performs well academically or otherwise cannot be substantially
limited in activities such as learning, reading, writing, thinking, or
speaking. As such, the Committee rejects the findings in Price v.
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National Board of Medical Examiners, Gonzales v. National Board
of Medical Examiners, and Wong v. Regents of University of
California. The Committee believes that the comparison of
individuals with specific learning disabilities to ‘most people' is not
problematic unto itself, but requires a careful analysis of the
method and manner in which an individual's impairment limits a
major life activity. For the majority of the population, the basic
mechanics of reading and writing do not pose extraordinary lifelong
challenges; rather, recognizing and forming letters and words are
effortless, unconscious, automatic processes. Because specific
learning disabilities are neurologically-based impairments, the
process of reading for an individual with a reading disability (e.g.
dyslexia) is word-by-word, and otherwise cumbersome, painful,
deliberate and slow—throughout life. The Committee expects that
individuals with specific learning disabilities that substantially
limit a major life activity will be better protected under the
amended Act.” 2008 House Educ. & Labor Rep. at 10-11.

It bears emphasizing that while it may be useful in appropriate
cases to consider facts such as condition, manner, or duration, it is
always necessary to consider and apply the rules of construction in
§ 1630.2()(1)()-(ix) that set forth the elements of broad coverage
enacted by Congress. 2008 Senate Statement of Managers at 6.
Accordingly, while the Commission's regulations retain the concept
of “condition, manner, or duration,” they no longer include the
additional list of “substantial limitation” factors contained in the
previous version of the regulations (i.e., the nature and severity of
the impairment, duration or expected duration of the impairment,
and actual or expected permanent or long-term impact of or
resulting from the impairment).

Finally, “condition, manner, or duration” are not intended to be
used as a rigid three-part standard that must be met to establish a
substantial limitation. “Condition, manner, or duration” are not
required “factors” that must be considered as a talismanic test.
Rather, in referring to “condition, manner, or duration,” the
regulations make clear that these are merely the types of facts that
may be considered in appropriate cases. To the extent such aspects
of limitation may be useful or relevant to show a substantial
limitation in a particular fact pattern, some or all of them (and
related facts) may be considered, but evidence relating to each of
these facts may not be necessary to establish coverage.

At the same time, individuals seeking coverage under the first or
second prong of the definition of disability should not be
constrained from offering evidence needed to establish that their
impairment is substantially limiting. See 2008 Senate Statement of
Managers at 7. Of course, covered entities may defeat a showing of
“substantial limitation” by refuting whatever evidence the
individual seeking coverage has offered, or by offering evidence that
shows an impairment does not impose a substantial limitation on a
major life activity. However, a showing of substantial limitation is
not defeated by facts related to “condition, manner, or duration”
that are not pertinent to the substantial limitation the individual
has proffered.

Sections 1630.2(j)(5) and (6) Examples of Mitigating Measures;
Ordinary Eyeglasses or Contact Lenses

These provisions of the regulations provide numerous examples of
mitigating measures and the definition of “ordinary eyeglasses or
contact lenses.” These definitions have been more fully discussed in
the portions of this interpretive guidance concerning the rules of
construction in § 1630.2(G)(1).

Substantially Limited in Working

The Commission has removed from the text of the regulations a
discussion of the major life activity of working. This is consistent
with the fact that no other major life activity receives special
attention in the regulation, and with the fact that, in light of the
expanded definition of disability established by the Amendments
Act, this major life activity will be used in only very targeted
situations.
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In most instances, an individual with a disability will be able to
establish coverage by showing substantial limitation of a major life
activity other than working; impairments that substantially limit a
person's ability to work usually substantially limit one or more
other major life activities. This will be particularly true in light of
the changes made by the ADA Amendments Act. See, e.g., Corley v.
Dep't of Veterans Affairs ex rel Principi, 218 F. App'x. 727, 738
(10th Cir. 2007) (employee with seizure disorder was not
substantially limited in working because he was not foreclosed from
jobs involving driving, operating machinery, childcare, military
service, and other jobs; employee would now be substantially
limited in neurological function); Olds v. United Parcel Serv., Inc.,
127 F. App'x. 779, 782 (6th Cir. 2005) (employee with bone marrow
cancer was not substantially limited in working due to lifting
restrictions caused by his cancer; employee would now be
substantially limited in normal cell growth); Williams v.
Philadelphia Hous. Auth. Police Dep't, 380 F.3d 751, 763-64 (3d Cir.
2004) (issue of material fact concerning whether police officer's
major depression substantially limited him in performing a class of
jobs due to restrictions on his ability to carry a firearm; officer
would now be substantially limited in brain function).?

Footnote(s):

2 In addition, many cases previously analyzed in terms of whether the plaintiff was
“substantially limited in working” will now be analyzed under the “regarded as”
prong of the definition of disability as revised by the Amendments Act. See, e.g.,
Cannon v. Levi Strauss & Co., 29 F. App'x. 331 (6th Cir. 2002) (factory worker laid
off due to her carpal tunnel syndrome not regarded as substantially limited in
working because her job of sewing machine operator was not a “broad class of jobs”;
she would now be protected under the third prong because she was fired because of
her impairment, carpal tunnel syndrome); Bridges v. City of Bossier, 92 F.3d 329
(5th Cir. 1996) (applicant not hired for firefighting job because of his mild
hemophilia not regarded as substantially limited in working; applicant would now
be protected under the third prong because he was not hired because of his
impairment, hemophilia).

In the rare cases where an individual has a need to demonstrate
that an impairment substantially limits him or her in working, the
individual can do so by showing that the impairment substantially
limits his or her ability to perform a class of jobs or broad range of
jobs in various classes as compared to most people having
comparable training, skills, and abilities. In keeping with the
findings and purposes of the Amendments Act, the determination of
coverage under the law should not require extensive and elaborate
assessment, and the EEOC and the courts are to apply a lower
standard in determining when an impairment substantially limits
a major life activity, including the major life activity of working,
than they applied prior to the Amendments Act. The Commission
believes that the courts, in applying an overly strict standard with
regard to “substantially limits” generally, have reached conclusions
with regard to what is necessary to demonstrate a substantial
limitation in the major life activity of working that would be
inconsistent with the changes now made by the Amendments Act.
Accordingly, as used in this section the terms “class of jobs” and
“broad range of jobs in various classes” will be applied in a more
straightforward and simple manner than they were applied by the
courts prior to the Amendments Act.?

Tootnote(s):

3 In analyzing working as a major life activity in the past, some courts have imposed
a complex and onerous standard that would be inappropriate under the
Amendments Act. See, e.g., Duncan v. WMATA, 240 F.3d 1110, 1115 (DC Cir. 2001)
(manual laborer whose back injury prevented him from lifting more than 20 pounds
was not substantially limited in working because he did not present evidence of the
number and types of jobs available to him in the Washington area; testimony
concerning his inquiries and applications for truck driving jobs that all required
heavy lifting was insufficient); Taylor v. Federal Express Corp., 429 F.3d 461, 463-64
(4th Cir. 2005) (employee's impairment did not substantially limit him in working
because, even though evidence showed that employee's injury disqualified him from
working in numerous jobs in his geographic region, it also showed that he remained
qualified for many other jobs). Under the Amendments Act, the determination of
whether a person is substantially limited in working is more straightforward and
simple than it was prior to the Act.

Demonstrating a substantial limitation in performing the unique
aspects of a single specific job is not sufficient to establish that a
person is substantially limited in the major life activity of working.

A class of jobs may be determined by reference to the nature of the
work that an individual is limited in performing (such as
commercial truck driving, assembly line jobs, food service jobs,
clerical jobs, or law enforcement jobs) or by reference to job-related
requirements that an individual is limited in meeting (for example,
jobs requiring repetitive bending, reaching, or manual tasks, jobs
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requiring repetitive or heavy lifting, prolonged sitting or standing,
extensive walking, driving, or working under conditions such as
high temperatures or noise levels).

For example, if a person whose job requires heavy lifting develops a
disability that prevents him or her from lifting more than fifty
pounds and, consequently, from performing not only his or her
existing job but also other jobs that would similarly require heavy
lifting, that person would be substantially limited in working
because he or she is substantially limited in performing the class of
jobs that require heavy lifting.

Section 1630.2(k) Record of a Substantially Limiting Impairment

The second prong of the definition of “disability” provides that an
individual with a record of an impairment that substantially limits
or limited a major life activity is an individual with a disability. The
intent of this provision, in part, is to ensure that people are not
discriminated against because of a history of disability. For
example, the “record of” provision would protect an individual who
was treated for cancer ten years ago but who is now deemed by a
doctor to be free of cancer, from discrimination based on that prior
medical history. This provision also ensures that individuals are not
discriminated against because they have been misclassified as
disabled. For example, individuals misclassified as having learning
disabilities or intellectual disabilities (formerly termed “mental
retardation”) are protected from discrimination on the basis of that
erroneous classification. Senate Report at 23; House Labor Report
at 52-53; House Judiciary Report at 29; 2008 House Judiciary
Report at 7-8 & n.14. Similarly, an employee who in the past was
misdiagnosed with bipolar disorder and hospitalized as the result of
a temporary reaction to medication she was taking has a record of a
substantially limiting impairment, even though she did not
actually have bipolar disorder.

This part of the definition is satisfied where evidence establishes
that an individual has had a substantially limiting impairment.
The impairment indicated in the record must be an impairment
that would substantially limit one or more of the individual's major
life activities. There are many types of records that could
potentially contain this information, including but not limited to,
education, medical, or employment records.

Such evidence that an individual has a past history of an
impairment that substantially limited a major life activity is all
that is necessary to establish coverage under the second prong. An
individual may have a “record of” a substantially limiting
impairment—and thus be protected under the “record of” prong of
the statute—even if a covered entity does not specifically know
about the relevant record. Of course, for the covered entity to be
liable for discrimination under title I of the ADA, the individual
with a “record of” a substantially limiting impairment must prove
that the covered entity discriminated on the basis of the record of
the disability.

The terms “substantially limits” and “major life activity” under the
second prong of the definition of “disability” are to be construed in
accordance with the same principles applicable under the “actual
disability” prong, as set forth in § 1630.2().

Individuals who are covered under the “record of” prong will often
be covered under the first prong of the definition of disability as
well. This is a consequence of the rule of construction in the ADAAA
and the regulations providing that an individual with an
impairment that is episodic or in remission can be protected under
the first prong if the impairment would be substantially limiting
when active. See 42 U.S.C. 12102(4)(D); § 1630.2(G)(1)(vii). Thus, an
individual who has cancer that is currently in remission is an
individual with a disability under the “actual disability” prong
because he has an impairment that would substantially limit
normal cell growth when active. He is also covered by the “record
of” prong based on his history of having had an impairment that
substantially limited normal cell growth.

Finally, this section of the EEOC's regulations makes it clear that
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an individual with a record of a disability is entitled to a reasonable
accommodation currently needed for limitations resulting from or
relating to the past substantially limiting impairment. This
conclusion, which has been the Commission's long-standing
position, is confirmed by language in the ADA Amendments Act
stating that individuals covered only under the “regarded as” prong
of the definition of disability are not entitled to reasonable
accommodation. See 42 U.S.C. 12201(h). By implication, this means
that individuals covered under the first or second prongs are
otherwise eligible for reasonable accommodations. See 2008 House
Judiciary Committee Report at 22 (“This makes clear that the duty
to accommodate . . . arises only when an individual establishes
coverage under the first or second prong of the definition.”). Thus,
as the regulations explain, an employee with an impairment that
previously substantially limited but no longer substantially limits,
a major life activity may need leave or a schedule change to permit
him or her to attend follow-up or “monitoring” appointments from a
health care provider.

Section 1630.2(l) Regarded as Substantially Limited in a Major Life
Activity

Coverage under the “regarded as” prong of the definition of
disability should not be difficult to establish. See 2008 House
Judiciary Committee Report at 17 (explaining that Congress never
expected or intended it would be a difficult standard to meet).
Under the third prong of the definition of disability, an individual is
“regarded as having such an impairment” if the individual is
subjected to an action prohibited by the ADA because of an actual or
perceived impairment that is not “transitory and minor.”

This third prong of the definition of disability was originally
intended to express Congress's understanding that “unfounded
concerns, mistaken beliefs, fears, myths, or prejudice about
disabilities are often just as disabling as actual impairments, and
[its] corresponding desire to prohibit discrimination founded on
such perceptions.” 2008 Senate Statement of Managers at 9; 2008
House Judiciary Committee Report at 17 (same). In passing the
original ADA, Congress relied extensively on the reasoning of
School Board of Nassau County v. Arline* “that the negative
reactions of others are just as disabling as the actual impact of an
impairment.” 2008 Senate Statement of Managers at 9. The
ADAAA reiterates Congress's reliance on the broad views
enunciated in that decision, and Congress “believel[s] that courts
should continue to rely on this standard.” Id.

Footnote(s):
4 480 U.S. at 282-83.

Accordingly, the ADA Amendments Act broadened the application
of the “regarded as” prong of the definition of disability. 2008
Senate Statement of Managers at 9-10. In doing so, Congress
rejected court decisions that had required an individual to establish
that a covered entity perceived him or her to have an impairment
that substantially limited a major life activity. This provision is
designed to restore Congress's intent to allow individuals to
establish coverage under the “regarded as” prong by showing that
they were treated adversely because of an impairment, without
having to establish the covered entity's beliefs concerning the
severity of the impairment. Joint Hoyer-Sensenbrenner Statement
at 3.

Thus it is not necessary, as it was prior to the ADA Amendments
Act, for an individual to demonstrate that a covered entity
perceived him as substantially limited in the ability to perform a
major life activity in order for the individual to establish that he or
she is covered under the “regarded as” prong. Nor is it necessary to
demonstrate that the impairment relied on by a covered entity is
(in the case of an actual impairment) or would be (in the case of a
perceived impairment) substantially limiting for an individual to be
“regarded as having such an impairment.” In short, to qualify for
coverage under the “regarded as” prong, an individual is not subject
to any functional test. See 2008 Senate Statement of Managers at
13 (“The functional limitation imposed by an impairment is
irrelevant to the third ‘regarded as' prong.”); 2008 House Judiciary
Committee Report at 17 (that is, “the individual is not required to
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show that the perceived impairment limits performance of a major
life activity”). The concepts of “major life activities” and
“substantial limitation” simply are not relevant in evaluating
whether an individual is “regarded as having such an impairment.”

To illustrate how straightforward application of the “regarded as”
prong is, if an employer refused to hire an applicant because of skin
graft scars, the employer has regarded the applicant as an
individual with a disability. Similarly, if an employer terminates an
employee because he has cancer, the employer has regarded the
employee as an individual with a disability.

A “prohibited action” under the “regarded as” prong refers to an
action of the type that would be unlawful under the ADA (but for
any defenses to liability). Such prohibited actions include, but are
not limited to, refusal to hire, demotion, placement on involuntary
leave, termination, exclusion for failure to meet a qualification
standard, harassment, or denial of any other term, condition, or
privilege of employment.

Where an employer bases a prohibited employment action on an
actual or perceived impairment that is not “transitory and minor,”
the employer regards the individual as disabled, whether or not
myths, fears, or stereotypes about disability motivated the
employer's decision. Establishing that an individual is “regarded as
having such an impairment” does not, by itself, establish liability.
Liability is established only if an individual meets the burden of
proving that the covered entity discriminated unlawfully within the
meaning of section 102 of the ADA, 42 U.S.C. 12112.

Whether a covered entity can ultimately establish a defense to
liability is an inquiry separate from, and follows after, a
determination that an individual was regarded as having a
disability. Thus, for example, an employer who terminates an
employee with angina from a manufacturing job that requires the
employee to work around machinery, believing that the employee
will pose a safety risk to himself or others if he were suddenly to
lose consciousness, has regarded the individual as disabled.
Whether the employer has a defense (e.g., that the employee posed
a direct threat to himself or coworkers) is a separate inquiry.

The fact that the “regarded as” prong requires proof of causation in
order to show that a person is covered does not mean that proving a
“regarded as” claim is complex. While a person must show, for both
coverage under the “regarded as” prong and for ultimate liability,
that he or she was subjected to a prohibited action because of an
actual or perceived impairment, this showing need only be made
once. Thus, evidence that a covered entity took a prohibited action
because of an impairment will establish coverage and will be
relevant in establishing liability, although liability may ultimately
turn on whether the covered entity can establish a defense.

As prescribed in the ADA Amendments Act, the regulations provide
an exception to coverage under the “regarded as” prong where the
impairment on which a prohibited action is based is both transitory
(having an actual or expected duration of six months or less) and
minor. The regulations make clear (at § 1630.2(1)(2) and §
1630.15(f)) that this exception is a defense to a claim of
discrimination. “Providing this exception responds to concerns
raised by employer organizations and is reasonable under the
‘regarded as' prong of the definition because individuals seeking
coverage under this prong need not meet the functional limitation
requirement contained in the first two prongs of the definition.”
2008 Senate Statement of Managers at 10; See also 2008 House
Judiciary Committee Report at 18 (explaining that “absent this
exception, the third prong of the definition would have covered
individuals who are regarded as having common ailments like the
cold or flu, and this exception responds to concerns raised by
members of the business community regarding potential abuse of
this provision and misapplication of resources on individuals with
minor ailments that last only a short period of time”). However, as
an exception to the general rule for broad coverage under the
“regarded as” prong, this limitation on coverage should be
construed narrowly. 2008 House Judiciary Committee Report at 18.
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The relevant inquiry is whether the actual or perceived impairment
on which the employer's action was based is objectively “transitory
and minor,” not whether the employer claims it subjectively
believed the impairment was transitory and minor. For example, an
employer who terminates an employee whom it believes has bipolar
disorder cannot take advantage of this exception by asserting that
it believed the employee's impairment was transitory and minor,
since bipolar disorder is not objectively transitory and minor. At the
same time, an employer that terminated an employee with an
objectively “transitory and minor” hand wound, mistakenly
believing it to be symptomatic of HIV infection, will nevertheless
have “regarded” the employee as an individual with a disability,
since the covered entity took a prohibited employment action based
on a perceived impairment (HIV infection) that is not “transitory
and minor.”

An individual covered only under the “regarded as” prong is not
entitled to reasonable accommodation. 42 U.S.C. 12201(h). Thus, in
cases where reasonable accommodation is not at issue, the third
prong provides a more straightforward framework for analyzing
whether discrimination occurred. As Congress observed in enacting
the ADAAA: “[Wle expect [the first] prong of the definition to be
used only by people who are affirmatively seeking reasonable
accommodations or modifications. Any individual who has been
discriminated against because of an impairment—short of being
granted a reasonable accommodation or modification—should be
bringing a claim under the third prong of the definition which will
require no showing with regard to the severity of his or her
impairment.” Joint Hoyer-Sensenbrenner Statement at 6.

Section 1630.2(m) Qualified Individual

The ADA prohibits discrimination on the basis of disability against
a qualified individual. The determination of whether an individual
with a disability is “qualified” should be made in two steps. The
first step is to determine if the individual satisfies the prerequisites
for the position, such as possessing the appropriate educational
background, employment experience, skills, licenses, etc. For
example, the first step in determining whether an accountant who
is paraplegic is qualified for a certified public accountant (CPA)
position is to examine the individual's credentials to determine
whether the individual is a licensed CPA. This is sometimes
referred to in the Rehabilitation Act caselaw as determining
whether the individual is “otherwise qualified” for the position. See
Senate Report at 33; House Labor Report at 64-65. (See § 1630.9
Not Making Reasonable Accommodation).

The second step is to determine whether or not the individual can
perform the essential functions of the position held or desired, with
or without reasonable accommodation. The purpose of this second
step is to ensure that individuals with disabilities who can perform
the essential functions of the position held or desired are not denied
employment opportunities because they are not able to perforn
marginal functions of the position. House Labor Report at 55.

The determination of whether an individual with a disability is
qualified is to be made at the time of the employment decision. This
determination should be based on the capabilities of the individual
with a disability at the time of the employment decision, and should
not be based on speculation that the employee may become unable
in the future or may cause increased health insurance premiums or
workers compensation costs.

Section 1630.2(n) Essential Functions

The determination of which functions are essential may be critical
to the determination of whether or not the individual with a
disability is qualified. The essential functions are those functions
that the individual who holds the position must be able to perform
unaided or with the assistance of a reasonable accommodation.

The inquiry into whether a particular function is essential initially
focuses on whether the employer actually requires employees in the
position to perform the functions that the employer asserts are
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essential. For example, an employer may state that typing is an
essential function of a position. If, in fact, the employer has never
required any employee in that particular position to type, this will
be evidence that typing is not actually an essential function of the
position.

If the individual who holds the position is actually required to
perform the function the employer asserts is an essential function,
the inquiry will then center around whether removing the function
would fundamentally alter that position. This determination of
whether or not a particular function is essential will generally
include one or more of the following factors listed in part 1630.

The first factor is whether the position exists to perform a
particular function. For example, an individual may be hired to
proofread documents. The ability to proofread the documents would
then be an essential function, since this is the only reason the
position exists.

The second factor in determining whether a function is essential is
the number of other employees available to perform that job
function or among whom the performance of that job function can
be distributed. This may be a factor either because the total
number of available employees is low, or because of the fluctuating
demands of the business operation. For example, if an employer has
a relatively small number of available employees for the volume of
work to be performed, it may be necessary that each employee
perform a multitude of different functions. Therefore, the
performance of those functions by each employee becomes more
critical and the options for reorganizing the work become more
limited. In such a situation, functions that might not be essential if
there were a larger staff may become essential because the staff
size is small compared to the volume of work that has to be done.
See Treadwell v. Alexander, 707 F.2d 473 (11th Cir. 1983).

A similar situation might occur in a larger work force if the
workflow follows a cycle of heavy demand for labor intensive work
followed by low demand periods. This type of workflow might also
make the performance of each function during the peak periods
more critical and might limit the employer's flexibility in
reorganizing operating procedures. See Dexler v. Tisch, 660 F.
Supp. 1418 (D. Conn. 1987).

The third factor is the degree of expertise or skill required to
perform the function. In certain professions and highly skilled
positions the employee is hired for his or her expertise or ability to
perform the particular function. In such a situation, the
performance of that specialized task would be an essential function.

Whether a particular function is essential is a factual
determination that must be made on a case by case basis. In
determining whether or not a particular function is essential, all
relevant evidence should be considered. Part 1630 lists various
types of evidence, such as an established job description, that
should be considered in determining whether a particular function
is essential. Since the list is not exhaustive, other relevant evidence
may also be presented. Greater weight will not be granted to the
types of evidence included on the list than to the types of evidence
not listed.

Although part 1630 does not require employers to develop or
maintain job descriptions, written job descriptions prepared before
advertising or interviewing applicants for the job, as well as the
employer's judgment as to what functions are essential are among
the relevant evidence to be considered in determining whether a
particular function is essential. The terms of a collective bargaining
agreement are also relevant to the determination of whether a
particular function is essential. The work experience of past
employees in the job or of current employees in similar jobs is
likewise relevant to the determination of whether a particular
function is essential. See H.R. Conf. Rep. No. 101-596, 101st Cong.,
2d Sess. 58 (1990) [hereinafter Conference Reportl; House
Judiciary Report at 33-34. See also Hall v. U.S. Postal Service, 857
F.2d 1073 (6th Cir. 1988).

42/ 65

HAEIZZ A TR OMEKIETH D EFRLTH DL,
LU BHENZORICH DWEBOHRIC L XA T EE
RUTZZ EMRITIUL, 2, A B0 ZIEEBRIZIEE DOk
LD WIERERE TIX72WN &0 D FEILC 72 B,

ZDOWALIZEENTODEAD, BHERLA L TR D%
179 2 E2ERBIZEREIND 2 51F, AT, Foie2 Ty
< Z L2k D ZORALNBRARMICE DD NE I D EWND 2
LEPLETDEDIT/ D, FFEDOHREEN VBN E D DO
M, — I, Y= F 1630 IZHIF BN AL TOEFED—DOXN
IEEEELLD LD,

%1 ORI, E DML E DMEREZAT 9 72 DITAFAEL T
LOINEIINEND T ETHD, BIAIFE, & DMEANIIEOR
EDQLDIZEbNIE LIS, 205G, EEIET HRED
IIHEBRETH D, RERS LEORIEZAT D Z LBZ O
NREET DM~ DB THLINHTH D,

FEREMLE N E 9 DIl 2 720 D 2 DEFHEIT, F O D
BEREZRATH Z LN CTE HMOMEEB O, LT DX DM
TEOMBOMEEEZITH) L2 TEENE I, Lo T
LThD, ZUT, HEEBOEN DR WA, FEOEE ||
FENEETLBRAICEF LR AREEND D, BT, 179
NREAFBICKH L TENE ZREDREADDRVEES . &t
RBNEL ORI DEREEAT O MERH D00 L, £D
T2, BIREEEDOTND OBREDRITEE N —BEEL R,
ZOMEFOFHEROBIREII—EHIB D, 20 X5 eikin
WZBWTIE, A¥ v 7 BREZWEEICIEIMATIERS TH, 17H
RITIER BV BIZL L TR Y v 7D 72 W02
JEMERE L 72 DA H D (Treadwell % Alexander, 707 F.2d
473 (11th Cir. 1983) % & [R),

[EAROIRDLIZ, T ERR AT OTFE N D IR NFE DI %
D& BRHEFRORERF/BEOMMNEKD LW VA 7L i
DIRTIBEIE, AN NEETHRIVED, ZOFEDOH)
M FIZBW T, B — 7 FEORBEREDIZATRE I £ 0 PLERIIC
70 BEEPEBEOFIEEZBRET DO B HERGIRR I
255035 (Dexler %f Tisch, 660 F. Supp. 1418 (D. Conn.
1987 % &),

83 DEHRIT, FOREAITHOIC Yo THEL SN S HMME
TR ETH D, & DO HMEELE W HfE 2 LB L
BERATIZ BV T, REBIXZF OB T E ORERE 41T 5
BEHDEOICERHEND, 2O L) RIS, TORIEEE
1795 Z LITMERETH 5,

B DEEREDS WA E D id, FHRICESNWTT—R < XA - /F
— X THIBT SN T IZZR B, B DHERENLENE I HD
HWFIC BN TIL, BET AR TOAMNEEINL X TH
5, 2S— k1630 (2%, #ENL SN RER Y. DR
DILZENE D DRI T BRI BB I D R E xR FEEORE
WHRFNFEINTWD, ZOU A MIFIFEINTZHDIZRE S L
B5HOTIERL , MOBEST AN RENEZ L HLH 5.
VA MIEENTO DO Y A MW OFEL
LIV HEELWVI DT TR,

23— | 1630 1ZE M F IS SR B OB UTRFEEZER LT
WD DT TIEZ2 VAN, RAHGAR TR O 72 DR S
B RR IR, NAREICOWTOREM XML & b
2. B DHEREN VAN E D I EHIMT T 2B B E T & B L
TEREIL L 72 B, SR OWNE S & DEERESMIEN E 9 )
WriZ B4 %, 7 DIRHES O % OFERREZE B 05k 57 2038
BB OHBIEEB OB FEE L. FRIC, HIHERENMHAENE
) YW BEEES 5 (H.R. Conf. Rep. No. 101-596, % 101
S, H2mAaA, 58(1990) [Lik:, S@EWmEEL W] F
GeElERE S EE 33-34 228, Hall xF U.S. Postal
Service, 857 F.2d 1073 (6th Cir. 1988) & & 14),

- 116 -



ADA2008 #HiHI

The time spent performing the particular function may also be an
indicator of whether that function is essential. For example, if an
employee spends the vast majority of his or her time working at a
cash register, this would be evidence that operating the cash
register is an essential function. The consequences of failing to
require the employee to perform the function may be another
indicator of whether a particular function is essential. For example,
although a firefighter may not regularly have to carry an
unconscious adult out of a burning building, the consequence of
failing to require the firefighter to be able to perform this function
would be serious.

It is important to note that the inquiry into essential functions is
not intended to second guess an employer's business judgment with
regard to production standards, whether qualitative or
quantitative, nor to require employers to lower such standards.
(See § 1630.10 Qualification Standards, Tests and Other Selection
Criteria). If an employer requires its typists to be able to accurately
type 75 words per minute, it will not be called upon to explain why
an inaccurate work product, or a typing speed of 65 words per
minute, would not be adequate. Similarly, if a hotel requires its
service workers to thoroughly clean 16 rooms per day, it will not
have to explain why it requires thorough cleaning, or why it chose a
16 room rather than a 10 room requirement. However, if an
employer does require accurate 75 word per minute typing or the
thorough cleaning of 16 rooms, it will have to show that it actually
imposes such requirements on its employees in fact, and not simply
on paper. It should also be noted that, if it is alleged that the
employer intentionally selected the particular level of production to
exclude individuals with disabilities, the employer may have to
offer a legitimate, nondiscriminatory reason for its selection.

Section 1630.2(0) Reasonable Accommodation

An individual with a disability is considered “qualified” if the
individual can perform the essential functions of the position held
or desired with or without reasonable accommodation. A covered
entity is required, absent undue hardship, to provide reasonable
accommodation to an otherwise qualified individual with a
substantially limiting impairment or a “record of” such an
impairment. However, a covered entity is not required to provide an
accommodation to an individual who meets the definition of
disability solely under the “regarded as” prong.

The legislative history of the ADAAA makes clear that Congress
included this provision in response to various court decisions that
had held (pre-Amendments Act) that individuals who were covered
solely under the “regarded as” prong were eligible for reasonable
accommodations. In those cases, the plaintiffs had been found not
to be covered under the first prong of the definition of disability
“because of the overly stringent manner in which the courts had
been interpreting that prong.” 2008 Senate Statement of Managers
at 11. The legislative history goes on to explain that “[blecause of
[Congress's] strong belief that accommodating individuals with
disabilities is a key goal of the ADA, some members [of Congress]
continue to have reservations about this provision.” Id. However,
Congress ultimately concluded that clarifying that individuals
covered solely under the “regarded as” prong are not entitled to
reasonable accommodations “is an acceptable compromise given our
strong expectation that such individuals would now be covered
under the first prong of the definition [of disabilityl, properly
applied”). Further, individuals covered only under the third prong
still may bring discrimination claims (other than
failure-to-accommodate claims) under title I of the ADA. 2008
Senate Statement of Managers at 9-10.

In general, an accommodation is any change in the work
environment or in the way things are customarily done that
enables an individual with a disability to enjoy equal employment
opportunities. There are three categories of reasonable
accommodation. These are (1) accommodations that are required to
ensure equal opportunity in the application process; (2)
accommodations that enable the employer's employees with
disabilities to perform the essential functions of the position held or
desired; and (3) accommodations that enable the employer's
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employees with disabilities to enjoy equal benefits and privileges of
employment as are enjoyed by employees without disabilities. It
should be noted that nothing in this part prohibits employers or
other covered entities from providing accommodations beyond those
required by this part.

It may also be a reasonable accommodation to permit an individual
with a disability the opportunity to provide and utilize equipment,
aids or services that an employer is not required to provide as a
reasonable accommodation. For example, it would be a reasonable
accommodation for an employer to permit an individual who is
blind to use a guide dog at work, even though the employer would
not be required to provide a guide dog for the employee.

The accommodations included on the list of reasonable
accommodations are generally self explanatory. However, there are
a few that require further explanation. One of these is the
accommodation of making existing facilities used by employees
readily accessible to, and usable by, individuals with disabilities.
This accommodation includes both those areas that must be
accessible for the employee to perform essential job functions, as
well as non-work areas used by the employer's employees for other
purposes. For example, accessible break rooms, lunch rooms,
training rooms, restrooms etc., may be required as reasonable
accommodations.

Another of the potential accommodations listed is “job
restructuring.” An employer or other covered entity may
restructure a job by reallocating or redistributing nonessential,
marginal job functions. For example, an employer may have two
jobs, each of which entails the performance of a number of marginal
functions. The employer hires an individual with a disability who is
able to perform some of the marginal functions of each job but not
all of the marginal functions of either job. As an accommodation,
the employer may redistribute the marginal functions so that all of
the marginal functions that the individual with a disability can
perform are made a part of the position to be filled by the individual
with a disability. The remaining marginal functions that the
individual with a disability cannot perform would then be
transferred to the other position. See Senate Report at 31; House
Labor Report at 62.

An employer or other covered entity is not required to reallocate
essential functions. The essential functions are by definition those
that the individual who holds the job would have to perform, with
or without reasonable accommodation, in order to be considered
qualified for the position. For example, suppose a security guard
position requires the individual who holds the job to inspect
identification cards. An employer would not have to provide an
individual who is legally blind with an assistant to look at the
identification cards for the legally blind employee. In this situation
the assistant would be performing the job for the individual with a
disability rather than assisting the individual to perform the job.
See Coleman v. Darden, 595 F.2d 533 (10th Cir. 1979).

An employer or other covered entity may also restructure a job by
altering when and/or how an essential function is performed. For
example, an essential function customarily performed in the early
morning hours may be rescheduled until later in the day as a
reasonable accommodation to a disability that precludes
performance of the function at the customary hour. Likewise, as a
reasonable accommodation, an employee with a disability that
inhibits the ability to write, may be permitted to computerize
records that were customarily maintained manually.

Reassignment to a vacant position is also listed as a potential
reasonable accommodation. In general, reassignment should be
considered only when accommodation within the individual's
current position would pose an undue hardship. Reassignment is
not available to applicants. An applicant for a position must be
qualified for, and be able to perform the essential functions of, the
position sought with or without reasonable accommodation.

Reassignment may not be used to limit, segregate, or otherwise
discriminate against employees with disabilities by forcing
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reassignments to undesirable positions or to designated offices or
facilities. Employers should reassign the individual to an
equivalent position, in terms of pay, status, etc., if the individual is
qualified, and if the position is vacant within a reasonable amount
of time. A “reasonable amount of time” should be determined in
light of the totality of the circumstances. As an example, suppose
there is no vacant position available at the time that an individual
with a disability requests reassignment as a reasonable
accommodation. The employer, however, knows that an equivalent
position for which the individual is qualified, will become vacant
next week. Under these circumstances, the employer should
reassign the individual to the position when it becomes available.

An employer may reassign an individual to a lower graded position
if there are no accommodations that would enable the employee to
remain in the current position and there are no vacant equivalent
positions for which the individual is qualified with or without
reasonable accommodation. An employer, however, is not required
to maintain the reassigned individual with a disability at the salary
of the higher graded position if it does not so maintain reassigned
employees who are not disabled. It should also be noted that an
employer is not required to promote an individual with a disability
as an accommodation. See Senate Report at 31-32; House Labor
Report at 63.

The determination of which accommodation is appropriate in a
particular situation involves a process in which the employer and
employee identify the precise limitations imposed by the disability
and explore potential accommodations that would overcome those
limitations. This process is discussed more fully in § 1630.9 Not
Making Reasonable Accommodation.

Section 1630.2(p) Undue Hardship

An employer or other covered entity is not required to provide an
accommodation that will impose an undue hardship on the
operation of the employer's or other covered entity's business. The
term “undue hardship” means significant difficulty or expense in, or
resulting from, the provision of the accommodation. The “undue
hardship” provision takes into account the financial realities of the
particular employer or other covered entity. However, the concept of
undue hardship is not limited to financial difficulty. “Undue
hardship” refers to any accommodation that would be unduly costly,
extensive, substantial, or disruptive, or that would fundamentally
alter the nature or operation of the business. See Senate Report at
35; House Labor Report at 67.

For example, suppose an individual with a disabling visual
impairment that makes it extremely difficult to see in dim lighting
applies for a position as a waiter in a nightclub and requests that
the club be brightly lit as a reasonable accommodation. Although
the individual may be able to perform the job in bright lighting, the
nightclub will probably be able to demonstrate that that particular
accommodation, though inexpensive, would impose an undue
hardship if the bright lighting would destroy the ambience of the
nightclub and/or make it difficult for the customers to see the stage
show. The fact that that particular accommodation poses an undue
hardship, however, only means that the employer is not required to
provide that accommodation. If there is another accommodation
that will not create an undue hardship, the employer would be
required to provide the alternative accommodation.

An employer's claim that the cost of a particular accommodation
will impose an undue hardship will be analyzed in light of the
factors outlined in part 1630. In part, this analysis requires a
determination of whose financial resources should be considered in
deciding whether the accommodation is unduly costly. In some
cases the financial resources of the employer or other covered entity
in its entirety should be considered in determining whether the cost
of an accommodation poses an undue hardship. In other cases,
consideration of the financial resources of the employer or other
covered entity as a whole may be inappropriate because it may not
give an accurate picture of the financial resources available to the
particular facility that will actually be required to provide the
accommodation. See House Labor Report at 68-69; House Judiciary
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Report at 40-41; see also Conference Report at 56-57.

If the employer or other covered entity asserts that only the
financial resources of the facility where the individual will be
employed should be considered, part 1630 requires a factual
determination of the relationship between the employer or other
covered entity and the facility that will provide the accommodation.
As an example, suppose that an independently owned fast food
franchise that receives no money from the franchisor refuses to hire
an individual with a hearing impairment because it asserts that it
would be an undue hardship to provide an interpreter to enable the
individual to participate in monthly staff meetings. Since the
financial relationship between the franchisor and the franchise is
limited to payment of an annual franchise fee, only the financial
resources of the franchise would be considered in determining
whether or not providing the accommodation would be an undue
hardship. See House Labor Report at 68; House Judiciary Report at
40.

If the employer or other covered entity can show that the cost of the
accommodation would impose an undue hardship, it would still be
required to provide the accommodation if the funding is available
from another source, e.g., a State vocational rehabilitation agency,
or if Federal, State or local tax deductions or tax credits are
available to offset the cost of the accommodation. If the employer or
other covered entity receives, or is eligible to receive, monies from
an external source that would pay the entire cost of the
accommodation, it cannot claim cost as an undue hardship. In the
absence of such funding, the individual with a disability requesting
the accommodation should be given the option of providing the
accommodation or of paying that portion of the cost which
constitutes the undue hardship on the operation of the business. To
the extent that such monies pay or would pay for only part of the
cost of the accommodation, only that portion of the cost of the
accommodation that could not be recovered—the final net cost to
the entity—may be considered in determining undue hardship. (See
§ 1630.9 Not Making Reasonable Accommodation). See Senate
Report at 36; House Labor Report at 69.

Section 1630.2(r) Direct Threat

An employer may require, as a qualification standard, that an
individual not pose a direct threat to the health or safety of
himself/herself or others. Like any other qualification standard,
such a standard must apply to all applicants or employees and not
just to individuals with disabilities. If, however, an individual poses
a direct threat as a result of a disability, the employer must
determine whether a reasonable accommodation would either
eliminate the risk or reduce it to an acceptable level. If no
accommodation exists that would either eliminate or reduce the
risk, the employer may refuse to hire an applicant or may discharge
an employee who poses a direct threat.

An employer, however, is not permitted to deny an employment
opportunity to an individual with a disability merely because of a
slightly increased risk. The risk can only be considered when it
poses a significant risk, i.e., high probability, of substantial harm; a
speculative or remote risk is insufficient. See Senate Report at 27;
House Report Labor Report at 56-57; House Judiciary Report at 45.

Determining whether an individual poses a significant risk of
substantial harm to others must be made on a case by case basis.
The employer should identify the specific risk posed by the
individual. For individuals with mental or emotional disabilities,
the employer must identify the specific behavior on the part of the
individual that would pose the direct threat. For individuals with
physical disabilities, the employer must identify the aspect of the
disability that would pose the direct threat. The employer should
then consider the four factors listed in part 1630:

(1) The duration of the risk;

(2) The nature and severity of the potential harm;

(3) The likelihood that the potential harm will occur; and

(4) The imminence of the potential harm.

Such consideration must rely on objective, factual evidence—not on
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subjective perceptions, irrational fears, patronizing attitudes, or
stereotypes—about the nature or effect of a particular disability, or
of disability generally. See Senate Report at 27; House Labor
Report at 56-57; House Judiciary Report at 45-46. See also Strathie
v. Department of Transportation, 716 F.2d 227 (3d Cir. 1983).
Relevant evidence may include input from the individual with a
disability, the experience of the individual with a disability in
previous similar positions, and opinions of medical doctors,
rehabilitation counselors, or physical therapists who have expertise
in the disability involved and/or direct knowledge of the individual
with the disability.

An employer is also permitted to require that an individual not pose
a direct threat of harm to his or her own safety or health. If
performing the particular functions of a job would result in a high
probability of substantial harm to the individual, the employer
could reject or discharge the individual unless a reasonable
accommodation that would not cause an undue hardship would
avert the harm. For example, an employer would not be required to
hire an individual, disabled by narcolepsy, who frequently and
unexpectedly loses consciousness for a carpentry job the essential
functions of which require the use of power saws and other
dangerous equipment, where no accommodation exists that will
reduce or eliminate the risk.

The assessment that there exists a high probability of substantial
harm to the individual, like the assessment that there exists a high
probability of substantial harm to others, must be strictly based on
valid medical analyses and/or on other objective evidence. This
determination must be based on individualized factual data, using
the factors discussed above, rather than on stereotypic or
patronizing assumptions and must consider potential reasonable
accommodations. Generalized fears about risks from the
employment environment, such as exacerbation of the disability
caused by stress, cannot be used by an employer to disqualify an
individual with a disability. For example, a law firm could not reject
an applicant with a history of disabling mental illness based on a
generalized fear that the stress of trying to make partner might
trigger a relapse of the individual's mental illness. Nor can
generalized fears about risks to individuals with disabilities in the
event of an evacuation or other emergency be used by an employer
to disqualify an individual with a disability. See Senate Report at
56; House Labor Report at 73-74; House Judiciary Report at 45. See
also Mantolete v. Bolger, 767 F.2d 1416 (9th Cir. 1985); Bentivegna
v. U.S. Department of Labor, 694 F.2d 619 (9th Cir.1982).

Section 1630.3 Exceptions to the Definitions of “Disability” and
“Qualified Individual with a Disability”

Section 1630.3 (a) through (c) lllegal Use of Drugs

Part 1630 provides that an individual currently engaging in the
illegal use of drugs is not an individual with a disability for
purposes of this part when the employer or other covered entity
acts on the basis of such use. Illegal use of drugs refers both to the
use of unlawful drugs, such as cocaine, and to the unlawful use of
prescription drugs.

Employers, for example, may discharge or deny employment to
persons who illegally use drugs, on the basis of such use, without
fear of being held liable for discrimination. The term “currently
engaging” is not intended to be limited to the use of drugs on the
day of, or within a matter of days or weeks before, the employment
action in question. Rather, the provision is intended to apply to the
illegal use of drugs that has occurred recently enough to indicate
that the individual is actively engaged in such conduct. See
Conference Report at 64.

Individuals who are erroneously perceived as engaging in the
illegal use of drugs, but are not in fact illegally using drugs are not
excluded from the definitions of the terms “disability” and
“qualified individual with a disability.” Individuals who are no
longer illegally using drugs and who have either been rehabilitated
successfully or are in the process of completing a rehabilitation
program are, likewise, not excluded from the definitions of those
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terms. The term “rehabilitation program” refers to both in-patient
and out-patient programs, as well as to appropriate employee
assistance programs, professionally recognized self-help programs,
such as Narcotics Anonymous, or other programs that provide
professional (not necessarily medical) assistance and counseling for
individuals who illegally use drugs. See Conference Report at 64;
see also House Labor Report at 77; House Judiciary Report at 47.

It should be noted that this provision simply provides that certain
individuals are not excluded from the definitions of “disability” and
“qualified individual with a disability.” Consequently, such
individuals are still required to establish that they satisfy the
requirements of these definitions in order to be protected by the
ADA and this part. An individual erroneously regarded as illegally
using drugs, for example, would have to show that he or she was
regarded as a drug addict in order to demonstrate that he or she
meets the definition of “disability” as defined in this part.

Employers are entitled to seek reasonable assurances that no
illegal use of drugs is occurring or has occurred recently enough so
that continuing use is a real and ongoing problem. The reasonable
assurances that employers may ask applicants or employees to
provide include evidence that the individual is participating in a
drug treatment program and/or evidence, such as drug test results,
to show that the individual is not currently engaging in the illegal
use of drugs. An employer, such as a law enforcement agency, may
also be able to impose a qualification standard that excludes
individuals with a history of illegal use of drugs if it can show that
the standard is job-related and consistent with business necessity.
(See § 1630.10 Qualification Standards, Tests and Other Selection
Criteria) See Conference Report at 64.

Section 1630.4 Discrimination Prohibited

Paragraph (a) of this provision prohibits discrimination on the basis
of disability against a qualified individual in all aspects of the
employment relationship. The range of employment decisions
covered by this nondiscrimination mandate is to be construed in a
manner consistent with the regulations implementing section 504
of the Rehabilitation Act of 1973.

Paragraph (b) makes it clear that the language “on the basis of
disability” is not intended to create a cause of action for an
individual without a disability who claims that someone with a
disability was treated more favorably (disparate treatment), or was
provided a reasonable accommodation that an individual without a
disability was not provided. See 2008 House Judiciary Committee
Report at 21 (this provision “prohibits reverse discrimination
claims by disallowing claims based on the lack of disability”).
Additionally, the ADA and this part do not affect laws that may
require the affirmative recruitment or hiring of individuals with
disabilities, or any voluntary affirmative action employers may
undertake on behalf of individuals with disabilities. However, part
1630 is not intended to limit the ability of covered entities to choose
and maintain a qualified workforce. Employers can continue to use
criteria that are job related and consistent with business necessity
to select qualified employees, and can continue to hire employees
who can perform the essential functions of the job.

The Amendments Act modified title I's nondiscrimination provision
to replace the prohibition on discrimination “against a qualified
individual with a disability because of the disability of such
individual” with a prohibition on discrimination “against a
qualified individual on the basis of disability.” As the legislative
history of the ADAAA explains: “[T]he bill modifies the ADA to
conform to the structure of Title VII and other civil rights laws by
requiring an individual to demonstrate discrimination ‘on the basis
of disability' rather than discrimination ‘against an individual with
a disability' because of the individual's disability. We hope this will
be an important signal to both lawyers and courts to spend less
time and energy on the minutia of an individual's impairment, and
more time and energy on the merits of the case—including whether
discrimination occurred because of the disability, whether an
individual was qualified for a job or eligible for a service, and
whether a reasonable accommodation or modification was called for
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under the law.” Joint Hoyer-Sensenbrenner Statement at 4; See
also 2008 House Judiciary Report at 21 (“This change harmonizes
the ADA with other civil rights laws by focusing on whether a
person who has been discriminated against has proven that the
discrimination was based on a personal characteristic (disability),
not on whether he or she has proven that the characteristic
exists.”).

Section 1630.5 Limiting, Segregating and Classifying

This provision and the several provisions that follow describe
various specific forms of discrimination that are included within
the general prohibition of § 1630.4. The capabilities of qualified
individuals must be determined on an individualized, case by case
basis. Covered entities are also prohibited from segregating
qualified employees into separate work areas or into separate lines
of advancement on the basis of their disabilities.

Thus, for example, it would be a violation of this part for an
employer to limit the duties of an employee with a disability based
on a presumption of what is best for an individual with such a
disability, or on a presumption about the abilities of an individual
with such a disability. It would be a violation of this part for an
employer to adopt a separate track of job promotion or progression
for employees with disabilities based on a presumption that
employees with disabilities are uninterested in, or incapable of,
performing particular jobs. Similarly, it would be a violation for an
employer to assign or reassign (as a reasonable accommodation)
employees with disabilities to one particular office or installation,
or to require that employees with disabilities only use particular
employer provided non-work facilities such as segregated
break-rooms, lunch rooms, or lounges. It would also be a violation of
this part to deny employment to an applicant or employee with a
disability based on generalized fears about the safety of an
individual with such a disability, or based on generalized
assumptions about the absenteeism rate of an individual with such
a disability.

In addition, it should also be noted that this part is intended to
require that employees with disabilities be accorded equal access to
whatever health insurance coverage the employer provides to other
employees. This part does not, however, affect pre-existing
condition clauses included in health insurance policies offered by
employers. Consequently, employers may continue to offer policies
that contain such clauses, even if they adversely affect individuals
with disabilities, so long as the clauses are not used as a subterfuge
to evade the purposes of this part.

So, for example, it would be permissible for an employer to offer an
insurance policy that limits coverage for certain procedures or
treatments to a specified number per year. Thus, if a health
insurance plan provided coverage for five blood transfusions a year
to all covered employees, it would not be discriminatory to offer this
plan simply because a hemophiliac employee may require more
than five blood transfusions annually. However, it would not be
permissible to limit or deny the hemophiliac employee coverage for
other procedures, such as heart surgery or the setting of a broken
leg, even though the plan would not have to provide coverage for
the additional blood transfusions that may be involved in these
procedures. Likewise, limits may be placed on reimbursements for
certain procedures or on the types of drugs or procedures covered
(e.g. limits on the number of permitted X-rays or non-coverage of
experimental drugs or procedures), but that limitation must be
applied equally to individuals with and without disabilities. See
Senate Report at 28-29; House Labor Report at 58-59; House
Judiciary Report at 36.

Leave policies or benefit plans that are uniformly applied do not
violate this part simply because they do not address the special
needs of every individual with a disability. Thus, for example, an
employer that reduces the number of paid sick leave days that it
will provide to all employees, or reduces the amount of medical
insurance coverage that it will provide to all employees, is not in
violation of this part, even if the benefits reduction has an impact
on employees with disabilities in need of greater sick leave and
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medical coverage. Benefits reductions adopted for discriminatory
reasons are in violation of this part. See Alexander v. Choate, 469
U.S. 287 (1985). See Senate Report at 85; House Labor Report at
137. (See also, the discussion at § 1630.16(f) Health Insurance, Life
Insurance, and Other Benefit Plans).

Section 1630.6 Contractual or Other Arrangements

An employer or other covered entity may not do through a
contractual or other relationship what it is prohibited from doing
directly. This provision does not affect the determination of whether
or not one is a “covered entity” or “employer” as defined in § 1630.2.

This provision only applies to situations where an employer or
other covered entity has entered into a contractual relationship
that has the effect of discriminating against its own employees or
applicants with disabilities. Accordingly, it would be a violation for
an employer to participate in a contractual relationship that results
in discrimination against the employer's employees with
disabilities in hiring, training, promotion, or in any other aspect of
the employment relationship. This provision applies whether or not
the employer or other covered entity intended for the contractual
relationship to have the discriminatory effect.

Part 1630 notes that this provision applies to parties on either side
of the contractual or other relationship. This is intended to
highlight that an employer whose employees provide services to
others, like an employer whose employees receive services, must
ensure that those employees are not discriminated against on the
basis of disability. For example, a copier company whose service
representative is a dwarf could be required to provide a stepstool,
as a reasonable accommodation, to enable him to perform the
necessary repairs. However, the employer would not be required, as
a reasonable accommodation, to make structural changes to its
customer's inaccessible premises.

The existence of the contractual relationship adds no new
obligations under part 1630. The employer, therefore, is not liable
through the contractual arrangement for any discrimination by the
contractor against the contractors own employees or applicants,
although the contractor, as an employer, may be liable for such
discrimination.

An employer or other covered entity, on the other hand, cannot
evade the obligations imposed by this part by engaging in a
contractual or other relationship. For example, an employer cannot
avoid its responsibility to make reasonable accommodation subject
to the undue hardship limitation through a contractual
arrangement. See Conference Report at 59; House Labor Report at
59-61; House Judiciary Report at 36-37.

To illustrate, assume that an employer is seeking to contract with a
company to provide training for its employees. Any responsibilities
of reasonable accommodation applicable to the employer in
providing the training remain with that employer even if it
contracts with another company for this service. Thus, if the
training company were planning to conduct the training at an
inaccessible location, thereby making it impossible for an employee
who uses a wheelchair to attend, the employer would have a duty to
make reasonable accommodation unless to do so would impose an
undue hardship. Under these circumstances, appropriate
accommodations might include (1) having the training company
identify accessible training sites and relocate the training program;
(2) having the training company make the training site accessible;
(3) directly making the training site accessible or providing the
training company with the means by which to make the site
accessible; (4) identifying and contracting with another training
company that uses accessible sites; or (5) any other accommodation
that would result in making the training available to the employee.

As another illustration, assume that instead of contracting with a
training company, the employer contracts with a hotel to host a
conference for its employees. The employer will have a duty to
ascertain and ensure the accessibility of the hotel and its
conference facilities. To fulfill this obligation the employer could, for
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example, inspect the hotel first-hand or ask a local disability group
to inspect the hotel. Alternatively, the employer could ensure that
the contract with the hotel specifies it will provide accessible guest
rooms for those who need them and that all rooms to be used for the
conference, including exhibit and meeting rooms, are accessible. If
the hotel breaches this accessibility provision, the hotel may be
liable to the employer, under a non-ADA breach of contract theory,
for the cost of any accommodation needed to provide access to the
hotel and conference, and for any other costs accrued by the
employer. (In addition, the hotel may also be independently liable
under title III of the ADA). However, this would not relieve the
employer of its responsibility under this part nor shield it from
charges of discrimination by its own employees. See House Labor
Report at 40; House Judiciary Report at 37.

Section 1630.8 Relationship or Association With an Individual With a
Disability

This provision is intended to protect any qualified individual,
whether or not that individual has a disability, from discrimination
because that person is known to have an association or relationship
with an individual who has a known disability. This protection is
not limited to those who have a familial relationship with an
individual with a disability

To illustrate the scope of this provision, assume that a qualified
applicant without a disability applies for a job and discloses to the
employer that his or her spouse has a disability. The employer
thereupon declines to hire the applicant because the employer
believes that the applicant would have to miss work or frequently
leave work early in order to care for the spouse. Such a refusal to
hire would be prohibited by this provision. Similarly, this provision
would prohibit an employer from discharging an employee because
the employee does volunteer work with people who have AIDS, and
the employer fears that the employee may contract the disease.

This provision also applies to other benefits and privileges of
employment. For example, an employer that provides health
insurance benefits to its employees for their dependents may not
reduce the level of those benefits to an employee simply because
that employee has a dependent with a disability. This is true even if
the provision of such benefits would result in increased health
insurance costs for the employer.

It should be noted, however, that an employer need not provide the
applicant or employee without a disability with a reasonable
accommodation because that duty only applies to qualified
applicants or employees with disabilities. Thus, for example, an
employee would not be entitled to a modified work schedule as an
accommodation to enable the employee to care for a spouse with a
disability. See Senate Report at 30; House Labor Report at 61-62;
House Judiciary Report at 38-39.

Section 1630.9 Not Making Reasonable Accommodation

The obligation to make reasonable accommodation is a form of
non-discrimination. It applies to all employment decisions and to
the job application process. This obligation does not extend to the
provision of adjustments or modifications that are primarily for the
personal benefit of the individual with a disability. Thus, if an
adjustment or modification is job-related, e.g., specifically assists
the individual in performing the duties of a particular job, it will be
considered a type of reasonable accommodation. On the other hand,
if an adjustment or modification assists the individual throughout
his or her daily activities, on and off the job, it will be considered a
personal item that the employer is not required to provide.
Accordingly, an employer would generally not be required to
provide an employee with a disability with a prosthetic limb,
wheelchair, or eyeglasses. Nor would an employer have to provide
as an accommodation any amenity or convenience that is not
job-related, such as a private hot plate, hot pot or refrigerator that
is not provided to employees without disabilities. See Senate Report
at 31; House Labor Report at 62.

It should be noted, however, that the provision of such items may be
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required as a reasonable accommodation where such items are
specifically designed or required to meet job-related rather than
personal needs. An employer, for example, may have to provide an
individual with a disabling visual impairment with eyeglasses
specifically designed to enable the individual to use the office
computer monitors, but that are not otherwise needed by the
individual outside of the office.

The term “supported employment,” which has been applied to a
wide variety of programs to assist individuals with severe
disabilities in both competitive and non-competitive employment, is
not synonymous with reasonable accommodation. Examples of
supported employment include modified training materials,
restructuring essential functions to enable an individual to perform
a job, or hiring an outside professional (“job coach”) to assist in job
training. Whether a particular form of assistance would be required
as a reasonable accommodation must be determined on an
individualized, case by case basis without regard to whether that
assistance is referred to as “supported employment.” For example,
an employer, under certain circumstances, may be required to
provide modified training materials or a temporary “job coach” to
assist in the training of an individual with a disability as a
reasonable accommodation. However, an employer would not be
required to restructure the essential functions of a position to fit
the skills of an individual with a disability who is not otherwise
qualified to perform the position, as is done in certain supported
employment programs. See 34 CFR part 363. It should be noted
that it would not be a violation of this part for an employer to
provide any of these personal modifications or adjustments, or to
engage in supported employment or similar rehabilitative
programs.

The obligation to make reasonable accommodation applies to all
services and programs provided in connection with employment,
and to all non-work facilities provided or maintained by an
employer for use by its employees. Accordingly, the obligation to
accommodate is applicable to employer sponsored placement or
counseling services, and to employer provided cafeterias, lounges,
gymnasiums, auditoriums, transportation and the like.

The reasonable accommodation requirement is best understood as a
means by which barriers to the equal employment opportunity of
an individual with a disability are removed or alleviated. These
barriers may, for example, be physical or structural obstacles that
inhibit or prevent the access of an individual with a disability to job
sites, facilities or equipment. Or they may be rigid work schedules
that permit no flexibility as to when work is performed or when
breaks may be taken, or inflexible job procedures that unduly limit
the modes of communication that are used on the job, or the way in
which particular tasks are accomplished.

The term “otherwise qualified” is intended to make clear that the
obligation to make reasonable accommodation is owed only to an
individual with a disability who is qualified within the meaning of §
1630.2(m) in that he or she satisfies all the skill, experience,
education and other job-related selection criteria. An individual
with a disability is “otherwise qualified,” in other words, if he or she
is qualified for a job, except that, because of the disability, he or she
needs a reasonable accommodation to be able to perform the job's
essential functions.

For example, if a law firm requires that all incoming lawyers have
graduated from an accredited law school and have passed the bar
examination, the law firm need not provide an accommodation to
an individual with a visual impairment who has not met these
selection criteria. That individual is not entitled to a reasonable
accommodation because the individual is not “otherwise qualified”
for the position.

On the other hand, if the individual has graduated from an
accredited law school and passed the bar examination, the
individual would be “otherwise qualified.” The law firm would thus
be required to provide a reasonable accommodation, such as a
machine that magnifies print, to enable the individual to perform
the essential functions of the attorney position, unless the
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necessary accommodation would impose an undue hardship on the
law firm. See Senate Report at 33-34; House Labor Report at 64-65.

The reasonable accommodation that is required by this part should
provide the individual with a disability with an equal employment
opportunity. Equal employment opportunity means an opportunity
to attain the same level of performance, or to enjoy the same level of
benefits and privileges of employment as are available to the
average similarly situated employee without a disability. Thus, for
example, an accommodation made to assist an employee with a
disability in the performance of his or her job must be adequate to
enable the individual to perform the essential functions of the
relevant position. The accommodation, however, does not have to be
the “best” accommodation possible, so long as it is sufficient to meet
the job-related needs of the individual being accommodated.
Accordingly, an employer would not have to provide an employee
disabled by a back impairment with a state-of-the art mechanical
lifting device if it provided the employee with a less expensive or
more readily available device that enabled the employee to perform
the essential functions of the job. See Senate Report at 35; House
Labor Report at 66; see also Carter v. Bennett, 840 F.2d 63 (DC Cir.
1988).

Employers are obligated to make reasonable accommodation only to
the physical or mental limitations resulting from the disability of
an individual with a disability that is known to the employer. Thus,
an employer would not be expected to accommodate disabilities of
which it is unaware. If an employee with a known disability is
having difficulty performing his or her job, an employer may
inquire whether the employee is in need of a reasonable
accommodation. In general, however, it is the responsibility of the
individual with a disability to inform the employer that an
accommodation is needed. When the need for an accommodation is
not obvious, an employer, before providing a reasonable
accommodation, may require that the individual with a disability
provide documentation of the need for accommodation.See Senate
Report at 34; House Labor Report at 65.

Process of Determining the Appropriate Reasonable Accommodation

Once an individual with a disability has requested provision of a
reasonable accommodation, the employer must make a reasonable
effort to determine the appropriate accommodation. The
appropriate reasonable accommodation is best determined through
a flexible, interactive process that involves both the employer and
the individual with a disability. Although this process is described
below in terms of accommodations that enable the individual with a
disability to perform the essential functions of the position held or
desired, it is equally applicable to accommodations involving the job
application process, and to accommodations that enable the
individual with a disability to enjoy equal benefits and privileges of
employment. See Senate Report at 34-35; House Labor Report at
65-67.

When an individual with a disability has requested a reasonable
accommodation to assist in the performance of a job, the employer,
using a problem solving approach, should:

(1) Analyze the particular job involved and determine its purpose
and essential functions;

(2) Consult with the individual with a disability to ascertain the
precise job-related limitations imposed by the individual's
disability and how those limitations could be overcome with a
reasonable accommodation;

(3) In consultation with the individual to be accommodated,
identify potential accommodations and assess the effectiveness
each would have in enabling the individual to perform the
essential functions of the position; and

(4) Consider the preference of the individual to be accommodated
and select and implement the accommodation that is most
appropriate for both the employee and the employer.

In many instances, the appropriate reasonable accommodation may
be so obvious to either or both the employer and the individual with
a disability that it may not be necessary to proceed in this
step-by-step fashion. For example, if an employee who uses a
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wheelchair requests that his or her desk be placed on blocks to
elevate the desktop above the arms of the wheelchair and the
employer complies, an appropriate accommodation has been
requested, identified, and provided without either the employee or
employer being aware of having engaged in any sort of “reasonable
accommodation process.”

However, in some instances neither the individual requesting the
accommodation nor the employer can readily identify the
appropriate accommodation. For example, the individual needing
the accommodation may not know enough about the equipment
used by the employer or the exact nature of the work site to suggest
an appropriate accommodation. Likewise, the employer may not
know enough about the individual's disability or the limitations
that disability would impose on the performance of the job to
suggest an appropriate accommodation. Under such circumstances,
it may be necessary for the employer to initiate a more defined
problem solving process, such as the step-by-step process described
above, as part of its reasonable effort to identify the appropriate
reasonable accommodation.

This process requires the individual assessment of both the
particular job at issue, and the specific physical or mental
limitations of the particular individual in need of reasonable
accommodation. With regard to assessment of the job, “individual
assessment” means analyzing the actual job duties and
determining the true purpose or object of the job. Such an
assessment is necessary to ascertain which job functions are the
essential functions that an accommodation must enable an
individual with a disability to perform.

After assessing the relevant job, the employer, in consultation with
the individual requesting the accommodation, should make an
assessment of the specific limitations imposed by the disability on
the individual's performance of the job's essential functions. This
assessment will make it possible to ascertain the precise barrier to
the employment opportunity which, in turn, will make it possible to
determine the accommodation(s) that could alleviate or remove that
barrier.

If consultation with the individual in need of the accommodation
still does not reveal potential appropriate accommodations, then
the employer, as part of this process, may find that technical
assistance is helpful in determining how to accommodate the
particular individual in the specific situation. Such assistance could
be sought from the Commission, from State or local rehabilitation
agencies, or from disability constituent organizations. It should be
noted, however, that, as provided in § 1630.9(c) of this part, the
failure to obtain or receive technical assistance from the Federal
agencies that administer the ADA will not excuse the employer
from its reasonable accommodation obligation.

Once potential accommodations have been identified, the employer
should assess the effectiveness of each potential accommodation in
assisting the individual in need of the accommodation in the
performance of the essential functions of the position. If more than
one of these accommodations will enable the individual to perform
the essential functions or if the individual would prefer to provide
his or her own accommodation, the preference of the individual
with a disability should be given primary consideration. However,
the employer providing the accommodation has the ultimate
discretion to choose between effective accommodations, and may
choose the less expensive accommodation or the accommodation
that is easier for it to provide. It should also be noted that the
individual's willingness to provide his or her own accommodation
does not relieve the employer of the duty to provide the
accommodation should the individual for any reason be unable or
unwilling to continue to provide the accommodation.

Reasonable Accommodation Process lllustrated

The following example illustrates the informal reasonable
accommodation process. Suppose a Sack Handler position requires
that the employee pick up fifty pound sacks and carry them from
the company loading dock to the storage room, and that a sack
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handler who is disabled by a back impairment requests a
reasonable accommodation. Upon receiving the request, the
employer analyzes the Sack Handler job and determines that the
essential function and purpose of the job is not the requirement
that the job holder physically lift and carry the sacks, but the
requirement that the job holder cause the sack to move from the
loading dock to the storage room.

The employer then meets with the sack handler to ascertain
precisely the barrier posed by the individual's specific disability to
the performance of the job's essential function of relocating the
sacks. At this meeting the employer learns that the individual can,
in fact, lift the sacks to waist level, but is prevented by his or her
disability from carrying the sacks from the loading dock to the
storage room. The employer and the individual agree that any of a
number of potential accommodations, such as the provision of a
dolly, hand truck, or cart, could enable the individual to transport
the sacks that he or she has lifted.

Upon further consideration, however, it is determined that the
provision of a cart is not a feasible effective option. No carts are
currently available at the company, and those that can be
purchased by the company are the wrong shape to hold many of the
bulky and irregularly shaped sacks that must be moved. Both the
dolly and the hand truck, on the other hand, appear to be effective
options. Both are readily available to the company, and either will
enable the individual to relocate the sacks that he or she has lifted.
The sack handler indicates his or her preference for the dolly. In
consideration of this expressed preference, and because the
employer feels that the dolly will allow the individual to move more
sacks at a time and so be more efficient than would a hand truck,
the employer ultimately provides the sack handler with a dolly in
fulfillment of the obligation to make reasonable accommodation.

Section 1630.9(b)

This provision states that an employer or other covered entity
cannot prefer or select a qualified individual without a disability
over an equally qualified individual with a disability merely
because the individual with a disability will require a reasonable
accommodation. In other words, an individual's need for an
accommodation cannot enter into the employer's or other covered
entity's decision regarding hiring, discharge, promotion, or other
similar employment decisions, unless the accommodation would
impose an undue hardship on the employer. See House Labor
Report at 70.

Section 1630.9(d)

The purpose of this provision is to clarify that an employer or other
covered entity may not compel an individual with a disability to
accept an accommodation, where that accommodation is neither
requested nor needed by the individual. However, if a necessary
reasonable accommodation is refused, the individual may not be
considered qualified. For example, an individual with a visual
impairment that restricts his or her field of vision but who is able to
read unaided would not be required to accept a reader as an
accommodation. However, if the individual were not able to read
unaided and reading was an essential function of the job, the
individual would not be qualified for the job if he or she refused a
reasonable accommodation that would enable him or her to read.
See Senate Report at 34; House Labor Report at 65; House
Judiciary Report at 71-72.

Section 1630.9(e)

The purpose of this provision is to incorporate the clarification
made in the ADA Amendments Act of 2008 that an individual is not
entitled to reasonable accommodation under the ADA if the
individual is only covered under the “regarded as” prong of the
definition of “individual with a disability.” However, if the
individual is covered under both the “regarded as” prong and one or
both of the other two prongs of the definition of disability, the
ordinary rules concerning the provision of reasonable
accommodation apply.
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Section 1630.10 Qualification Standards, Tests, and Other
Selection Criteria

Section 1630.10(a)—In General

The purpose of this provision is to ensure that individuals with
disabilities are not excluded from job opportunities unless they are
actually unable to do the job. It is to ensure that there is a fit
between job criteria and an applicant's (or employee's) actual
ability to do the job. Accordingly, job criteria that even
unintentionally screen out, or tend to screen out, an individual with
a disability or a class of individuals with disabilities because of
their disability may not be used unless the employer demonstrates
that those criteria, as used by the employer, are job related for the
position to which they are being applied and are consistent with
business necessity. The concept of “business necessity” has the
same meaning as the concept of “business necessity” under section
504 of the Rehabilitation Act of 1973.

Selection criteria that exclude, or tend to exclude, an individual
with a disability or a class of individuals with disabilities because of
their disability but do not concern an essential function of the job
would not be consistent with business necessity.

The use of selection criteria that are related to an essential function
of the job may be consistent with business necessity. However,
selection criteria that are related to an essential function of the job
may not be used to exclude an individual with a disability if that
individual could satisfy the criteria with the provision of a
reasonable accommodation. Experience under a similar provision of
the regulations implementing section 504 of the Rehabilitation Act
indicates that challenges to selection criteria are, in fact, often
resolved by reasonable accommodation.

This provision is applicable to all types of selection criteria,
including safety requirements, vision or hearing requirements,
walking requirements, lifting requirements, and employment tests.
See 1989 Senate Report at 37-39; House Labor Report at 70-72;
House Judiciary Report at 42. As previously noted, however, it is
not the intent of this part to second guess an employer's business
judgment with regard to production standards. See § 1630.2(n)
(Essential Functions). Consequently, production standards will
generally not be subject to a challenge under this provision.

The Uniform Guidelines on Employee Selection Procedures
(UGESP) 29 CFR part 1607 do not apply to the Rehabilitation Act
and are similarly inapplicable to this part.

Section 1630.10(b)—Qualification Standards and Tests Related to
Uncorrected Vision

This provision allows challenges to qualification standards based
on uncorrected vision, even where the person excluded by a
standard has fully corrected vision with ordinary eyeglasses or
contact lenses. An individual challenging a covered entity's
application of a qualification standard, test, or other criterion based
on uncorrected vision need not be a person with a disability. In
order to have standing to challenge such a standard, test, or
criterion, however, a person must be adversely affected by such
standard, test or criterion. The Commission also believes that such
individuals will usually be covered under the “regarded as” prong of
the definition of disability. Someone who wears eyeglasses or
contact lenses to correct vision will still have an impairment, and a
qualification standard that screens the individual out because of
the impairment by requiring a certain level of uncorrected vision to
perform a job will amount to an action prohibited by the ADA based
on an impairment. (See § 1630.2(1); appendix to § 1630.2(1).)

In either case, a covered entity may still defend a qualification
standard requiring a certain level of uncorrected vision by showing
that it is job related and consistent with business necessity. For
example, an applicant or employee with uncorrected vision of
20/100 who wears glasses that fully correct his vision may
challenge a police department's qualification standard that
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requires all officers to have uncorrected vision of no less than 20/40
in one eye and 20/100 in the other, and visual acuity of 20/20 in both
eyes with correction. The department would then have to establish
that the standard is job related and consistent with business
necessity.

Section 1630.11  Administration of Tests
The intent of this provision is to further emphasize that individuals
with disabilities are not to be excluded from jobs that they can
actually perform merely because a disability prevents them from
taking a test, or negatively influences the results of a test, that is a
prerequisite to the job. Read together with the reasonable
accommodation requirement of section 1630.9, this provision
requires that employment tests be administered to eligible
applicants or employees with disabilities that impair sensory,
manual, or speaking skills in formats that do not require the use of
the impaired skill.

The employer or other covered entity is, generally, only required to
provide such reasonable accommodation if it knows, prior to the
administration of the test, that the individual is disabled and that
the disability impairs sensory, manual or speaking skills. Thus, for
example, it would be unlawful to administer a written employment
test to an individual who has informed the employer, prior to the
administration of the test, that he is disabled with dyslexia and
unable to read. In such a case, as a reasonable accommodation and
in accordance with this provision, an alternative oral test should be
administered to that individual. By the same token, a written test
may need to be substituted for an oral test if the applicant taking
the test is an individual with a disability that impairs speaking
skills or impairs the processing of auditory information.

Occasionally, an individual with a disability may not realize, prior
to the administration of a test, that he or she will need an
accommodation to take that particular test. In such a situation, the
individual with a disability, upon becoming aware of the need for an
accommodation, must so inform the employer or other covered
entity. For example, suppose an individual with a disabling visual
impairment does not request an accommodation for a written
examination because he or she is usually able to take written tests
with the aid of his or her own specially designed lens. When the test
is distributed, the individual with a disability discovers that the
lens is insufficient to distinguish the words of the test because of
the unusually low color contrast between the paper and the ink, the
individual would be entitled, at that point, to request an
accommodation. The employer or other covered entity would,
thereupon, have to provide a test with higher contrast, schedule a
retest, or provide any other effective accommodation unless to do so
would impose an undue hardship.

Other alternative or accessible test modes or formats include the
administration of tests in large print or braille, or via a reader or
sign interpreter. Where it is not possible to test in an alternative
format, the employer may be required, as a reasonable
accommodation, to evaluate the skill to be tested in another
manner (e.g., through an interview, or through education license, or
work experience requirements). An employer may also be required,
as a reasonable accommodation, to allow more time to complete the
test. In addition, the employer's obligation to make reasonable
accommodation extends to ensuring that the test site is accessible.
(See § 1630.9 Not Making Reasonable Accommodation) See Senate
Report at 37-38; House Labor Report at 70-72; House Judiciary
Report at 42; see also Stutts v. Freeman, 694 F.2d 666 (11th Cir.
1983); Crane v. Dole, 617 F. Supp. 156 (D.D.C. 1985).

This provision does not require that an employer offer every
applicant his or her choice of test format. Rather, this provision
only requires that an employer provide, upon advance request,
alternative, accessible tests to individuals with disabilities that
impair sensory, manual, or speaking skills needed to take the test.

This provision does not apply to employment tests that require the
use of sensory, manual, or speaking skills where the tests are
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intended to measure those skills. Thus, an employer could require
that an applicant with dyslexia take a written test for a particular
position if the ability to read is the skill the test is designed to
measure. Similarly, an employer could require that an applicant
complete a test within established time frames if speed were one of
the skills for which the applicant was being tested. However, the
results of such a test could not be used to exclude an individual
with a disability unless the skill was necessary to perform an
essential function of the position and no reasonable accommodation
was available to enable the individual to perform that function, or
the necessary accommodation would impose an undue hardship.

Section 1630.13 Prohibited Medical Examinations and Inquiries
Section 1630.13(a) Pre-employment Examination or Inquiry

This provision makes clear that an employer cannot inquire as to
whether an individual has a disability at the pre-offer stage of the
selection process. Nor can an employer inquire at the pre-offer
stage about an applicant's workers' compensation history.

Employers may ask questions that relate to the applicant's ability
to perform job-related functions. However, these questions should
not be phrased in terms of disability. An employer, for example, may
ask whether the applicant has a driver's license, if driving is a job
function, but may not ask whether the applicant has a visual
disability. Employers may ask about an applicant's ability to
perform both essential and marginal job functions. Employers,
though, may not refuse to hire an applicant with a disability
because the applicant's disability prevents him or her from
performing marginal functions. See Senate Report at 39; House
Labor Report at 72-73; House Judiciary Report at 42-43.

Section 1630.13(b) Examination or Inquiry of Employees

The purpose of this provision is to prevent the administration to
employees of medical tests or inquiries that do not serve a
legitimate business purpose. For example, if an employee suddenly
starts to use increased amounts of sick leave or starts to appear
sickly, an employer could not require that employee to be tested for
AIDS, HIV infection, or cancer unless the employer can
demonstrate that such testing is job-related and consistent with
business necessity. See Senate Report at 39; House Labor Report at
75; House Judiciary Report at 44.

Section 1630.14 Medical Examinations and Inquiries Specifically
Permitted

Section 1630.14(a) Pre-employment Inquiry

Employers are permitted to make pre-employment inquiries into
the ability of an applicant to perform job-related functions. This
inquiry must be narrowly tailored. The employer may describe or
demonstrate the job function and inquire whether or not the
applicant can perform that function with or without reasonable
accommodation. For example, an employer may explain that the job
requires assembling small parts and ask if the individual will be
able to perform that function, with or without reasonable
accommodation. See Senate Report at 39; House Labor Report at
73; House Judiciary Report at 43.

An employer may also ask an applicant to describe or to
demonstrate how, with or without reasonable accommodation, the
applicant will be able to perform job-related functions. Such a
request may be made of all applicants in the same job category
regardless of disability. Such a request may also be made of an
applicant whose known disability may interfere with or prevent the
performance of a job-related function, whether or not the employer
routinely makes such a request of all applicants in the job category.
For example, an employer may ask an individual with one leg who
applies for a position as a home washing machine repairman to
demonstrate or to explain how, with or without reasonable
accommodation, he would be able to transport himself and his tools
down basement stairs. However, the employer may not inquire as to
the nature or severity of the disability. Therefore, for example, the
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employer cannot ask how the individual lost the leg or whether the
loss of the leg is indicative of an underlying impairment.

On the other hand, if the known disability of an applicant will not
interfere with or prevent the performance of a job-related function,
the employer may only request a description or demonstration by
the applicant if it routinely makes such a request of all applicants
in the same job category. So, for example, it would not be permitted
for an employer to request that an applicant with one leg
demonstrate his ability to assemble small parts while seated at a
table, if the employer does not routinely request that all applicants
provide such a demonstration.

An employer that requires an applicant with a disability to
demonstrate how he or she will perform a job-related function must
either provide the reasonable accommodation the applicant needs
to perform the function or permit the applicant to explain how, with
the accommodation, he or she will perform the function. If the
job-related function is not an essential function, the employer may
not exclude the applicant with a disability because of the
applicant's inability to perform that function. Rather, the employer
must, as a reasonable accommodation, either provide an
accommodation that will enable the individual to perform the
function, transfer the function to another position, or exchange the
function for one the applicant is able to perform.

An employer may not use an application form that lists a number of
potentially disabling impairments and ask the applicant to check
any of the impairments he or she may have. In addition, as noted
above, an employer may not ask how a particular individual
became disabled or the prognosis of the individual's disability. The
employer is also prohibited from asking how often the individual
will require leave for treatment or use leave as a result of
incapacitation because of the disability. However, the employer may
state the attendance requirements of the job and inquire whether
the applicant can meet them.

An employer is permitted to ask, on a test announcement or
application form, that individuals with disabilities who will require
a reasonable accommodation in order to take the test so inform the
employer within a reasonable established time period prior to the
administration of the test. The employer may also request that
documentation of the need for the accommodation accompany the
request. Requested accommodations may include accessible testing
sites, modified testing conditions and accessible test formats. (See §
1630.11 Administration of Tests).

Physical agility tests are not medical examinations and so may be
given at any point in the application or employment process. Such
tests must be given to all similarly situated applicants or employees
regardless of disability. If such tests screen out or tend to screen out
an individual with a disability or a class of individuals with
disabilities, the employer would have to demonstrate that the test
is job-related and consistent with business necessity and that
performance cannot be achieved with reasonable accommodation.
(See § 1630.9Not Making Reasonable Accommodation: Process of
Determining the Appropriate Reasonable Accommodation).

As previously noted, collecting information and inviting individuals
to identify themselves as individuals with disabilities as required to
satisfy the affirmative action requirements of section 503 of the
Rehabilitation Act is not restricted by this part. (See § 1630.1 (b)
and (c) Applicability and Construction).

Section 1630.14(b) Employment Entrance Examination

An employer is permitted to require post-offer medical
examinations before the employee actually starts working. The
employer may condition the offer of employment on the results of
the examination, provided that all entering employees in the same
job category are subjected to such an examination, regardless of
disability, and that the confidentiality requirements specified in
this part are met.

This provision recognizes that in many industries, such as air
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transportation or construction, applicants for certain positions are
chosen on the basis of many factors including physical and
psychological criteria, some of which may be identified as a result of
post-offer medical examinations given prior to entry on duty. Only
those employees who meet the employer's physical and
psychological criteria for the job, with or without reasonable
accommodation, will be qualified to receive confirmed offers of
employment and begin working.

Medical examinations permitted by this section are not required to
be job-related and consistent with business necessity. However, if
an employer withdraws an offer of employment because the medical
examination reveals that the employee does not satisfy certain
employment criteria, either the exclusionary criteria must not
screen out or tend to screen out an individual with a disability or a
class of individuals with disabilities, or they must be job-related
and consistent with business necessity. As part of the showing that
an exclusionary criteria is job-related and consistent with business
necessity, the employer must also demonstrate that there is no
reasonable accommodation that will enable the individual with a
disability to perform the essential functions of the job. See
Conference Report at 59-60; Senate Report at 39; House Labor
Report at 73-74; House Judiciary Report at 43.

As an example, suppose an employer makes a conditional offer of
employment to an applicant, and it is an essential function of the
job that the incumbent be available to work every day for the next
three months. An employment entrance examination then reveals
that the applicant has a disabling impairment that, according to
reasonable medical judgment that relies on the most current
medical knowledge, will require treatment that will render the
applicant unable to work for a portion of the three month period.
Under these circumstances, the employer would be able to
withdraw the employment offer without violating this part.

The information obtained in the course of a permitted entrance
examination or inquiry is to be treated as a confidential medical
record and may only be used in a manner not inconsistent with this
part. State workers' compensation laws are not preempted by the
ADA or this part. These laws require the collection of information
from individuals for State administrative purposes that do not
conflict with the ADA or this part. Consequently, employers or other
covered entities may submit information to State workers'
compensation offices or second injury funds in accordance with
State workers' compensation laws without violating this part.

Consistent with this section and with § 1630.16(f) of this part,
information obtained in the course of a permitted entrance

examination or inquiry may be used for insurance purposes
described in § 1630.16(f).

Section 1630.14(c) Examination of Employees

This provision permits employers to make inquiries or require
medical examinations (fitness for duty exams) when there is a need
to determine whether an employee is still able to perform the
essential functions of his or her job. The provision permits
employers or other covered entities to make inquiries or require
medical examinations necessary to the reasonable accommodation
process described in this part. This provision also permits periodic
physicals to determine fitness for duty or other medical monitoring
if such physicals or monitoring are required by medical standards
or requirements established by Federal, State, or local law that are
consistent with the ADA and this part (or in the case of a Federal
standard, with section 504 of the Rehabilitation Act) in that they
are job-related and consistent with business necessity.

Such standards may include Federal safety regulations that
regulate bus and truck driver qualifications, as well as laws
establishing medical requirements for pilots or other air
transportation personnel. These standards also include health
standards promulgated pursuant to the Occupational Safety and
Health Act of 1970, the Federal Coal Mine Health and Safety Act of
1969, or other similar statutes that require that employees exposed
to certain toxic and hazardous substances be medically monitored
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at specific intervals. See House Labor Report at 74-75.

The information obtained in the course of such examination or
inquiries is to be treated as a confidential medical record and may
only be used in a manner not inconsistent with this part.

Section 1630.14(d) Other Acceptable Examinations and Inquiries

Part 1630 permits voluntary medical examinations, including
voluntary medical histories, as part of employee health programs.
These programs often include, for example, medical screening for
high blood pressure, weight control counseling, and cancer
detection. Voluntary activities, such as blood pressure monitoring
and the administering of prescription drugs, such as insulin, are
also permitted. It should be noted, however, that the medical
records developed in the course of such activities must be
maintained in the confidential manner required by this part and
must not be used for any purpose in violation of this part, such as
limiting health insurance eligibility. House Labor Report at 75;
House Judiciary Report at 43-44.

Section 1630.15 Defenses

The section on defenses in part 1630 is not intended to be
exhaustive. However, it is intended to inform employers of some of
the potential defenses available to a charge of discrimination under
the ADA and this part.

Section 1630.15(a) Disparate Treatment Defenses

The “traditional” defense to a charge of disparate treatment under
title VII, as expressed in McDonnell Douglas Corp. v. Green, 411
U.S. 792 (1973), Texas Department of Community Affairs v.
Burdine, 450 U.S. 248 (1981), and their progeny, may be applicable
to charges of disparate treatment brought under the ADA. See
Prewitt v. U.S. Postal Service, 662 F.2d 292 (5th Cir. 1981).
Disparate treatment means, with respect to title I of the ADA, that
an individual was treated differently on the basis of his or her
disability. For example, disparate treatment has occurred where an
employer excludes an employee with a severe facial disfigurement
from staff meetings because the employer does not like to look at
the employee. The individual is being treated differently because of
the employer's attitude towards his or her perceived disability.
Disparate treatment has also occurred where an employer has a
policy of not hiring individuals with AIDS regardless of the
individuals' qualifications.

The crux of the defense to this type of charge is that the individual
was treated differently not because of his or her disability but for a
legitimate nondiscriminatory reason such as poor performance
unrelated to the individual's disability. The fact that the
individual's disability is not covered by the employer's current
insurance plan or would cause the employer's insurance premiums
or workers' compensation costs to increase, would not be a
legitimate nondiscriminatory reason justifying disparate treatment
of an individual with a disability. Senate Report at 85; House Labor
Report at 136 and House Judiciary Report at 70. The defense of a
legitimate nondiscriminatory reason is rebutted if the alleged
nondiscriminatory reason is shown to be pretextual.

Section 1630.15 (b) and (c) Disparate Impact Defenses

Disparate impact means, with respect to title I of the ADA and this
part, that uniformly applied criteria have an adverse impact on an
individual with a disability or a disproportionately negative impact
on a class of individuals with disabilities. Section 1630.15(b)
clarifies that an employer may use selection criteria that have such
a disparate impact, i.e., that screen out or tend to screen out an
individual with a disability or a class of individuals with disabilities
only when they are job-related and consistent with business
necessity.

For example, an employer interviews two candidates for a position,
one of whom is blind. Both are equally qualified. The employer
decides that while it is not essential to the job it would be
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convenient to have an employee who has a driver's license and so
could occasionally be asked to run errands by car. The employer
hires the individual who is sighted because this individual has a
driver's license. This is an example of a uniformly applied criterion,
having a driver's permit, that screens out an individual who has a
disability that makes it impossible to obtain a driver's permit. The
employer would, thus, have to show that this criterion is job-related
and consistent with business necessity. See House Labor Report at
55.

However, even if the criterion is job-related and consistent with
business necessity, an employer could not exclude an individual
with a disability if the criterion could be met or job performance
accomplished with a reasonable accommodation. For example,
suppose an employer requires, as part of its application process, an
interview that is job-related and consistent with business necessity.
The employer would not be able to refuse to hire a hearing impaired
applicant because he or she could not be interviewed. This is so
because an interpreter could be provided as a reasonable
accommodation that would allow the individual to be interviewed,
and thus satisfy the selection criterion.

With regard to safety requirements that screen out or tend to
screen out an individual with a disability or a class of individuals
with disabilities, an employer must demonstrate that the
requirement, as applied to the individual, satisfies the “direct
threat” standard in § 1630.2(x) in order to show that the
requirement is job-related and consistent with business necessity.

Section 1630.15(c) clarifies that there may be uniformly applied
standards, criteria and policies not relating to selection that may
also screen out or tend to screen out an individual with a disability
or a class of individuals with disabilities. Like selection criteria
that have a disparate impact, non-selection criteria having such an
impact may also have to be job-related and consistent with business
necessity, subject to consideration of reasonable accommodation.

It should be noted, however, that some uniformly applied
employment policies or practices, such as leave policies, are not
subject to challenge under the adverse impact theory. “No-leave”
policies (e.g., no leave during the first six months of employment)
are likewise not subject to challenge under the adverse impact
theory. However, an employer, in spite of its “no-leave” policy, may,
in appropriate circumstances, have to consider the provision of
leave to an employee with a disability as a reasonable
accommodation, unless the provision of leave would impose an
undue hardship. See discussion at § 1630.5 Limiting, Segregating
and Classifying, and § 1630.10 Qualification Standards, Tests, and
Other Selection Criteria.

Section 1630.15(d) Defense To Not Making Reasonable
Accommodation

An employer or other covered entity alleged to have discriminated
because it did not make a reasonable accommodation, as required
by this part, may offer as a defense that it would have been an
undue hardship to make the accommodation.

It should be noted, however, that an employer cannot simply assert
that a needed accommodation will cause it undue hardship, as
defined in § 1630.2(p), and thereupon be relieved of the duty to
provide accommodation. Rather, an employer will have to present
evidence and demonstrate that the accommodation will, in fact,
cause it undue hardship. Whether a particular accommodation will
impose an undue hardship for a particular employer is determined
on a case by case basis. Consequently, an accommodation that poses
an undue hardship for one employer at a particular time may not
pose an undue hardship for another employer, or even for the same
employer at another time. Likewise, an accommodation that poses
an undue hardship for one employer in a particular job setting,
such as a temporary construction worksite, may not pose an undue
hardship for another employer, or even for the same employer at a
permanent worksite. See House Judiciary Report at 42.

The concept of undue hardship that has evolved under section 504
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of the Rehabilitation Act and is embodied in this part is unlike the
“undue hardship” defense associated with the provision of religious
accommodation under title VII of the Civil Rights Act of 1964. To
demonstrate undue hardship pursuant to the ADA and this part, an
employer must show substantially more difficulty or expense than
would be needed to satisfy the “de minimis” title VII standard of
undue hardship. For example, to demonstrate that the cost of an
accommodation poses an undue hardship, an employer would have
to show that the cost is undue as compared to the employer's
budget. Simply comparing the cost of the accommodation to the
salary of the individual with a disability in need of the
accommodation will not suffice. Moreover, even if it is determined
that the cost of an accommodation would unduly burden an
employer, the employer cannot avoid making the accommodation if
the individual with a disability can arrange to cover that portion of
the cost that rises to the undue hardship level, or can otherwise
arrange to provide the accommodation. Under such circumstances,
the necessary accommodation would no longer pose an undue
hardship. See Senate Report at 36; House Labor Report at 68-69;
House Judiciary Report at 40-41.

Excessive cost is only one of several possible bases upon which an
employer might be able to demonstrate undue hardship.
Alternatively, for example, an employer could demonstrate that the
provision of a particular accommodation would be unduly
disruptive to its other employees or to the functioning of its
business. The terms of a collective bargaining agreement may be
relevant to this determination. By way of illustration, an employer
would likely be able to show undue hardship if the employer could
show that the requested accommodation of the upward adjustment
of the business' thermostat would result in it becoming unduly hot
for its other employees, or for its patrons or customers. The
employer would thus not have to provide this accommodation.
However, if there were an alternate accommodation that would not
result in undue hardship, the employer would have to provide that
accommodation.

It should be noted, moreover, that the employer would not be able to
show undue hardship if the disruption to its employees were the
result of those employees fears or prejudices toward the individual's
disability and not the result of the provision of the accommodation.
Nor would the employer be able to demonstrate undue hardship by
showing that the provision of the accommodation has a negative
impact on the morale of its other employees but not on the ability of
these employees to perform their jobs.

Section 1630.15(e) Defense—Conflicting Federal Laws and
Regulations

There are several Federal laws and regulations that address
medical standards and safety requirements. If the alleged
discriminatory action was taken in compliance with another
Federal law or regulation, the employer may offer its obligation to
comply with the conflicting standard as a defense. The employer's
defense of a conflicting Federal requirement or regulation may be
rebutted by a showing of pretext, or by showing that the Federal
standard did not require the discriminatory action, or that there
was a nonexclusionary means to comply with the standard that
would not conflict with this part. See House Labor Report at 74.

Section 1630.15(f) Claims Based on Transitory and Minor
Impairments Under the “Regarded As” Prong

It may be a defense to a charge of discrimination where coverage
would be shown solely under the “regarded as” prong of the
definition of disability that the impairment is (in the case of an
actual impairment) or would be (in the case of a perceived
impairment) both transitory and minor. Section 1630.15(f)(1)
explains that an individual cannot be “regarded as having such an
impairment” if the impairment is both transitory (defined by the
ADAAA as lasting or expected to last less than six months) and
minor. Section 1630.15(f)(2) explains that the determination of
“transitory and minor” is made objectively. For example, an
individual who is denied a promotion because he has a minor back
injury would be “regarded as” an individual with a disability if the
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back impairment lasted or was expected to last more than six
months. Although minor, the impairment is not transitory.
Similarly, if an employer discriminates against an employee based
on the employee's bipolar disorder (an impairment that is not
transitory and minor), the employee is “regarded as” having a
disability even if the employer subjectively believes that the
employee's disorder is transitory and minor.

Section 1630.16 Specific Activities Permitted
Section 1630.16(a) Religious Entities

Religious organizations are not exempt from title I of the ADA or
this part. A religious corporation, association, educational
institution, or society may give a preference in employment to
individuals of the particular religion, and may require that
applicants and employees conform to the religious tenets of the
organization. However, a religious organization may not
discriminate against an individual who satisfies the permitted
religious criteria because that individual is disabled. The religious
entity, in other words, is required to consider individuals with
disabilities who are qualified and who satisfy the permitted
religious criteria on an equal basis with qualified individuals
without disabilities who similarly satisfy the religious criteria. See
Senate Report at 42; House Labor Report at 76-77; House Judiciary
Report at 46.

Section 1630.16(b) Regulation of Alcohol and Drugs

This provision permits employers to establish or comply with
certain standards regulating the use of drugs and alcohol in the
workplace. It also allows employers to hold alcoholics and persons
who engage in the illegal use of drugs to the same performance and
conduct standards to which it holds all of its other employees.
Individuals disabled by alcoholism are entitled to the same
protections accorded other individuals with disabilities under this
part. As noted above, individuals currently engaging in the illegal
use of drugs are not individuals with disabilities for purposes of
part 1630 when the employer acts on the basis of such use.

Section 1630.16(c)Drug Testing

This provision reflects title I's neutrality toward testing for the
illegal use of drugs. Such drug tests are neither encouraged,
authorized nor prohibited. The results of such drug tests may be
used as a basis for disciplinary action. Tests for the illegal use of
drugs are not considered medical examinations for purposes of this
part. If the results reveal information about an individual's medical
condition beyond whether the individual is currently engaging in
the illegal use of drugs, this additional information is to be treated
as a confidential medical record. For example, if a test for the illegal
use of drugs reveals the presence of a controlled substance that has
been lawfully prescribed for a particular medical condition, this
information is to be treated as a confidential medical record. See
House Labor Report at 79; House Judiciary Report at 47.

Section 1630.16(e) Infectious and Communicable Diseases; Food
Handling Jobs

This provision addressing food handling jobs applies the “direct
threat” analysis to the particular situation of accommodating
individuals with infectious or communicable diseases that are
transmitted through the handling of food. The Department of
Health and Human Services is to prepare a list of infectious and
communicable diseases that are transmitted through the handling
of food. If an individual with a disability has one of the listed
diseases and works in or applies for a position in food handling, the
employer must determine whether there is a reasonable
accommodation that will eliminate the risk of transmitting the
disease through the handling of food. If there is an accommodation
that will not pose an undue hardship, and that will prevent the
transmission of the disease through the handling of food, the
employer must provide the accommodation to the individual. The
employer, under these circumstances, would not be permitted to
discriminate against the individual because of the need to provide
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the reasonable accommodation and would be required to maintain
the individual in the food handling job.

If no such reasonable accommodation is possible, the employer may
refuse to assign, or to continue to assign the individual to a position
involving food handling. This means that if such an individual is an
applicant for a food handling position the employer is not required
to hire the individual. However, if the individual is a current
employee, the employer would be required to consider the
accommodation of reassignment to a vacant position not involving
food handling for which the individual is qualified. Conference
Report at 61-63. (See § 1630.2(r) Direct Threat).

Section 1630.16(f) Health Insurance, Life Insurance, and Other Benefit
Plans

This provision is a limited exemption that is only applicable to
those who establish, sponsor, observe or administer benefit plans,
such as health and life insurance plans. It does not apply to those
who establish, sponsor, observe or administer plans not involving
benefits, such as liability insurance plans.

The purpose of this provision is to permit the development and
administration of benefit plans in accordance with accepted
principles of risk assessment. This provision is not intended to
disrupt the current regulatory structure for self-insured employers.
These employers may establish, sponsor, observe, or administer the
terms of a bona fide benefit plan not subject to State laws that
regulate insurance. This provision is also not intended to disrupt
the current nature of insurance underwriting, or current insurance
industry practices in sales, underwriting, pricing, administrative
and other services, claims and similar insurance related activities
based on classification of risks as regulated by the States.

The activities permitted by this provision do not violate part 1630
even if they result in limitations on individuals with disabilities,
provided that these activities are not used as a subterfuge to evade
the purposes of this part. Whether or not these activities are being
used as a subterfuge is to be determined without regard to the date
the insurance plan or employee benefit plan was adopted.

However, an employer or other covered entity cannot deny an
individual with a disability who is qualified equal access to
insurance or subject an individual with a disability who is qualified
to different terms or conditions of insurance based on disability
alone, if the disability does not pose increased risks. Part 1630
requires that decisions not based on risk classification be made in
conformity with non-discrimination requirements. See Senate
Report at 84-86; House Labor Report at 136-138; House Judiciary
Report at 70-71. See the discussion of § 1630.5 Limiting,
Segregating and Classifying.

[56 FR 35734, July 26, 1991, as amended at 65 FR 36327, June 8,
2000; 76 FR 17003, Mar. 25, 2011]
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The Rehabilitation Act of 1973
Sections 501 and 505

I3 EYNEYTFT—a vk
5 501 £ R U 505 &

This law makes it illegal to discriminate against a qualified person
with a disability in the federal government. The law also makes it
illegal to retaliate against a person because the person complained
about discrimination, filed a charge of discrimination, or
participated in an employment discrimination investigation or
lawsuit. The law also requires that employers reasonably
accommodate the known physical or mental limitations of an
otherwise qualified individual with a disability who is an applicant
or employee, unless doing so would impose an undue hardship on
the operation of the employer's business.

EDITOR'S NOTE: The following is the text of Sections 501 and 505
of the Rehabilitation Act of 1973 (Pub. L. 93-112) (Rehab. Act), as
amended, as these sections will appear in volume 29 of the United
States Code, beginning at section 791. Section 501 prohibits
employment discrimination against individuals with disabilities in
the federal sector. Section 505 contains provisions governing
remedies and attorney’s fees under Section 501. Relevant
definitions that apply to sections 501 and 506 follow these sections.

Section 512 of the Americans with Disabilities Act of 1990 (Pub. L.
101-336) (ADA) and the Rehabilitation Act Amendments of 1992
(Pub. L. 102-569) amended definitions applicable to the Rehab. Act.
In addition, section 102 of the Civil Rights Act of 1991 (Pub. L.
102-166) (CRA) (which is printed elsewhere in this publication)
amended the statutes by adding a new section following section
1977 (42 U.S.C. 1981), to provide for the recovery of compensatory
and punitive damages In cases of intentional violations of Title VII,
the ADA, and section 501 of the Rehab Act. The Americans with
Disabilities Act Amendments Act of 2008 (Pub. L. 110-325)
(ADAAA) further amended the definition of “individual with a
disability.”

Most recently, the Lilly Ledbetter Fair Pay Act of 2009 (Pub. L.
111-2) amended Title VII, the Age Discrimination in Employment
Act of 1967, the ADA and the Rehab Act to clarify the time frame in
which victims of discrimination may challenge and recover for
discriminatory compensation decisions or other discriminatory
practices affecting compensation.

ADAAA amendments and Lilly Ledbetter Fair Pay Act
amendments appear in boldface type. Cross references to the
Rehabilitation Act as enacted appear in italics following each
section heading. Editor's notes also appear in italics.
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DEFINITIONS
SEC. 705 [Section 7]

For the purposes of this chapter:
* % %
(10) Drug and illegal use of drugs
(A) Drug
The term “drug” means a controlled substance, as defined in
schedules I through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812).

(B) The term “illegal use of drugs” means the use of drugs, the
possession or distribution of which is unlawful under the
Controlled Substances Act [21 U.S.C. 801 et seq.]. Such term
does not include the use of a drug taken under supervision by a
licensed health care professional, or other uses authorized by
the Controlled Substances Act [21 U.S.C. 801 et seq.] or other
provisions of Federal law.

% % %

(20) Individual with a disability
(B) Certain programs; limitations on major life activities
Subject to subparagraphs (C), (D), (E), and (F), the term
“individual with a disability” means, for purposes of sections
701, 711, and 712 of this title and subchapters II, IV, V, and
VII of this chapter [29 U.S.C. §§ 760 et seq., 780 et seq., 790 et
seq., and 796 et seq.], any person who has a disability as
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defined in section 12102 of Title 42.
(C) Rights and advocacy provisions

(i) In general; exclusion of individuals engaging in drug use
For purposes of subchapter V of this chapter [29 U.S.C. § 790
et seq.], the term “individual with a disability” does not
include an individual who is currently engaging in the
illegal use of drugs, when a covered entity acts on the basis
of such use.

(ii) Exception for individuals no longer engaging in drug use
Nothing in clause (i) shall be construed to exclude as an
individual with a disability an individual who--

(I) has successfully completed a supervised drug
rehabilitation program and is no longer engaging in the
illegal use of drugs, or has otherwise been rehabilitated
successfully and is no longer engaging in such use;

(ID is participating in a supervised rehabilitation program
and is no longer engaging in such use; or

(I1D) is erroneously regarded as engaging in such use, but is
not engaging in such use;

except that it shall not be a violation of this chapter [29 U.S.C.

§ 701 et seq.] for a covered entity to adopt or administer

reasonable policies or procedures, including but not limited to

drug testing, designed to ensure that an individual described
in subclause (I) or (ID) is no longer engaging in the illegal use
of drugs.

* %k %

(E) Rights provisions; exclusion of individuals on basis of
homosexuality or bisexuality
For the purposes of sections 791, 793, and 794 of this title--

(i) for purposes of the application of subparagraph (B) to such
sections, the term “impairment” does not include
homosexuality or bisexuality; and

(ii) therefore the term “individual with a disability” does not
include an individual on the basis of homosexuality or
bisexuality.

(F) Rights provisions; exclusion of individuals on basis of certain
disorders
For the purposes of sections 791, 793, and 794 of this title, the
term “individual with a disability” does not include an
individual on the basis of--

(i) transvestism, transsexualism, pedophilia, exhibitionism,
voyeurism, gender identity disorders not resulting from
physical impairments, or other sexual behavior disorders;

(ii) compulsive gambling, kleptomania, or pyromania; or

(iii) psychoactive substance use disorders resulting from

current illegal use of drugs.
* % %

EMPLOYMENT OF INDIVIDUALS WITH DISABILITIES
SEC. 791. [Section 501]

(a) Interagency Committee on Employees who are Individuals with
Disabilities; establishment; membership; co-chairmen;
availability of other Committee resources; purpose and functions
There is established within the Federal Government an
Interagency Committee on Employees who are Individuals with
Disabilities (hereinafter in this section referred to as the
“Committee"), comprised of such members as the President may
select, including the following (or their designees whose positions
are Executive Level IV or higher): the Chairman of the Equal
Employment Opportunity Commission (hereafter in this section
referred to as the “Commission"), the Director of the Office of
Personnel Management, the Secretary of Veterans Affairs, the
Secretary of Labor, the Secretary of Education, and the Secretary
of Health and Human Services. Either the Director of the Office
of Personnel Management and the Chairman of the Commission
shall serve as co-chairpersons of the Committee or the Director or
Chairman shall serve as the sole chairperson of the Committee,
as the Director and Chairman jointly determine, from time to
time, to be appropriate. The resources of the President’s
Committees on Employment of People With Disabilities and on
Mental Retardation shall be made fully available to the
Committee. It shall be the purpose and function of the Committee
(1) to provide a focus for Federal and other employment of
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individuals with disabilities, and to review, on a periodic basis, in
cooperation with the Commission, the adequacy of hiring,
placement, and advancement practices with respect to
individuals with disabilities, by each department, agency, and
instrumentality in the executive branch of Government and the
Smithsonian Institution, and to insure that the special needs of
such individuals are being met; and (2) to consult with the
Commission to assist the Commission to carry out its
responsibilities under subsections (b), (c), and (d) of this section.
On the basis of such review and consultation, the Committee
shall periodically make to the Commission such
recommendations for legislative and administrative changes as it
deems necessary or desirable. The Commission shall timely
transmit to the appropriate committees of Congress any such
recommendations.

(b) Federal agencies; affirmative action program plans
Each department, agency, and instrumentality (including the
United States Postal Service and the Postal Regulatory
Commission) in the executive branch and the Smithsonian
Institution shall, within one hundred and eighty days after
September 26, 1973, submit to the Commission and to the
Committee an affirmative action program plan for the hiring,
placement, and advancement of individuals with disabilities in
such department, agency, instrumentality, or Institution. Such
plan shall include a description of the extent to which and
methods whereby the special needs of employees who are
individuals with disabilities are being met. Such plan shall be
updated annually, and shall be reviewed annually and approved
by the Commission, if the Commission determines, after
consultation with the Committee, that such plan provides
sufficient assurances, procedures and commitments to provide
adequate hiring, placement, and advancement opportunities for
individuals with disabilities.

(c) State agencies; rehabilitated individuals, employment
The Commission, after consultation with the Committee, shall
develop and recommend to the Secretary for referral to the
appropriate State agencies, policies and procedures which will
facilitate the hiring, placement, and advancement in employment
of individuals who have received rehabilitation services under
State vocational rehabilitation programs, veterans’ programs, or
any other program for individuals with disabilities, including the
promotion of job opportunities for such individuals. The Secretary
shall encourage such State agencies to adopt and implement such
policies and procedures.

(d) Report to Congressional committees
The Commission, after consultation with the Committee, shall, on
June 30, 1974, and at the end of each subsequent fiscal year,
make a complete report to the appropriate committees of the
Congress with respect to the practices of and achievements in
hiring, placement, and advancement of individuals with
disabilities by each department, agency, and instrumentality and
the Smithsonian Institution and the effectiveness of the
affirmative action programs required by subsection (b) of this
section, together with recommendations as to legislation which
have been submitted to the Commission under subsection (a) of
this section, or other appropriate action to insure the adequacy of
such practices. Such report shall also include an evaluation by the
Committee of the effectiveness of the activities of the Commission
under subsections (b) and (c) of this section.

(e) Federal work experience without pay; non-Federal status
An individual who, as a part of an individualized plan for
employment under a State plan approved under this chapter,
participates in a program of unpaid work experience in a Federal
agency, shall not, by reason thereof, be considered to be a Federal
employee or to be subject to the provisions of law relating to
Federal employment, including those relating to hours of work,
rates of compensation, leave, unemployment compensation, and
Federal employee benefits.

(f) Federal agency cooperation; special consideration for positions
on President’s Committee on Employment of People With
Disabilities

(1) The Secretary of Labor and the Secretary of Education are
authorized and directed to cooperate with the President’s
Committee on Employment of People With Disabilities in
carrying out its functions.
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(2) In selecting personnel to fill all positions on the President’s
Committee on Employment of People With Disabilities, special
consideration shall be given to qualified individuals with
disabilities.

(g) Standards used in determining violation of section

The standards used to determine whether this section has been

violated in a complaint alleging nonaffirmative action

employment discrimination under this section shall be the
standards applied under title I of the Americans with Disabilities

Act of 1990 (42 U.S.C. 12111 et seq.) and the provisions of sections

501 through 504, and 510, of the Americans with Disabilities Act

of 1990 (42 U.S.C. 12201-12204 and 12210), as such sections

relate to employment.
[42 U.S.C. § 2000e-5 note]

(b) REHABILITATION ACT OF 1973.— The amendments made
by section 3 /[Lilly Ledbetter Fair Pay Act of 2009, PL 111-2, 123
Stat. 5] shall apply to claims of discrimination in compensation
brought under sections 501 and 504 of the Rehabilitation Act of
1973 (29 U.S.C. 791, 794), pursuant to—

(1) sections 501(g) and 504(d) of such Act (29 U.S.C. 791(g),
794(d)), respectively, which adopt the standards applied under
title I of the Americans with Disabilities Act of 1990 /42 U.S.C.
12101 et seq.] for determining whether a violation has
occurred in a complaint alleging employment discrimination;
and

(2) paragraphs (1) and (2) of section 505(a) of such Act (29 U.S.C.
794a(a)) (as amended by subsection (c)).

REMEDIES AND ATTORNEYS’ FEES
SEC. 794a. [Section 505]

(a)(1) The remedies, procedures, and rights set forth in section 717
of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16), including
the application of sections 706(f) through 706(k) (42 U.S.C.
2000e-5(f) through (k)) (and the application of section 706(e)(3)
(42 U.S.C. 2000e-5(e)(8)) to claims of discrimination in
compensation), shall be available, with respect to any complaint
under section 791 of this title, to any employee or applicant for
employment aggrieved by the final disposition of such
complaint, or by the failure to take final action on such
complaint. In fashioning an equitable or affirmative action
remedy under such section, a court may take into account the
reasonableness of the cost of any necessary work place
accommodation, and the availability of alternatives therefore or
other appropriate relief in order to achieve an equitable and
appropriate remedy.

(2) The remedies, procedures, and rights set forth in title VI of the
Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.) (and in
subsection (e)(3) of section 706 of such Act (42 U.S.C. 2000e-5),
applied to claims of discrimination in compensation) shall be
available to any person aggrieved by any act or failure to act by
any recipient of Federal assistance or Federal provider of such
assistance under section 794 of this title.

(b) In any action or proceeding to enforce or charge a violation of a
provision of this subchapter, the court, in its discretion, may
allow the prevailing party, other than the United States, a
reasonable attorney’s fee as part of the costs.
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The Civil Rights Act of 1991
Sections 102 and 103

1991 FARER
55102 ERUSE 103 5

Among other things, this law amends Title VII and the ADA to
permit jury trials and compensatory and punitive damage awards
in intentional discrimination cases.

FTOMDOEIELE & b2, KiElL, ARMEEVIEL O ADA &
WIE L, BEXNNENFERICBIT B OERE | &8
B - BEIRREREOME L TR L L,

TITLE | - FEDERAL CIVIL RIGHTS REMEDIES
DAMAGES IN CASES OF INTENTIONAL DISCRIMINATION
SEC. 102

The Revised Statutes are amended by inserting after section 1977
(42 U.S.C. 1981) the following new section:

“SEC. 1977A. DAMAGES IN CASES OF INTENTIONAL
DISCRIMINATION IN EMPLOYMENT. [42 U.S.C. 1981al

“(a) RIGHT OF RECOVERY. -

“(1) CIVIL RIGHTS. - In an action brought by a complaining
party under section 706 or 717 of the Civil Rights Act of 1964
(42 U.S.C. 2000e-5) against a respondent who engaged in
unlawful intentional discrimination (not an employment
practice that is unlawful because of its disparate impact)
prohibited under section 703, 704, or 717 of the Act (42 U.S.C.
2000e-2 or 2000e-3), and provided that the complaining party
cannot recover under section 1977 of the Revised Statutes (42
U.S.C. 1981), the complaining party may recover
compensatory and punitive damages as allowed in subsection
(b), in addition to any relief authorized by section 706(g) of the
Civil Rights Act of 1964, from the respondent.

“(2) DISABILITY. - In an action brought by a complaining party
under the powers, remedies, and procedures set forth in
section 706 or 717 of the Civil Rights Act of 1964 (as provided
in section 107(a) of the Americans with Disabilities Act of
1990 (42 U.S.C. 12117(a)), and section 505(a)(1) of the
Rehabilitation Act of 1973 (29 U.S.C. 794a(a)(1)), respectively)
against a respondent who engaged in unlawful intentional
discrimination (not an employment practice that is unlawful
because of its disparate impact) under section 501 of the
Rehabilitation Act of 1973 (29 U.S.C. 791) and the regulations
implementing section 501, or who violated the requirements
of section 501 of the Act or the regulations implementing
section 501 concerning the provision of a reasonable
accommodation, or section 102 of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12112), or committed a
violation of section 102(b)(5) of the Act, against an individual,
the complaining party may recover compensatory and
punitive damages as allowed in subsection (b), in addition to
any relief authorized by section 706(g) of the Civil Rights Act
of 1964, from the respondent.

“(3) REASONABLE ACCOMMODATION AND GOOD FAITH
EFFORT. - In cases where a discriminatory practice involves
the provision of a reasonable accommodation pursuant to
section 102(b)(5) of the Americans with Disabilities Act of
1990 or regulations implementing section 501 of the
Rehabilitation Act of 1973, damages may not be awarded
under this section where the covered entity demonstrates
good faith efforts, in consultation with the person with the
disability who has informed the covered entity that
accommodation is needed, to identify and make a reasonable
accommodation that would provide such individual with an
equally effective opportunity and would not cause an undue
hardship on the operation of the business.

“(b) COMPENSATORY AND PUNITIVE DAMAGES. -

“(1) DETERMINATION OF PUNITIVE DAMAGES. - A
complaining party may recover punitive damages under this
section against a respondent (other than a government,
government agency or political subdivision) if the complaining
party demonstrates that the respondent engaged in a
discriminatory practice or discriminatory practices with
malice or with reckless indifference to the federally protected
rights of an aggrieved individual.

“(2) EXCLUSIONS FROM COMPENSATORY DAMAGES. -
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Compensatory damages awarded under this section shall not
include backpay, interest on backpay, or any other type of
relief authorized under section 706(g) of the Civil Rights Act
of 1964.

“(3) LIMITATIONS. - The sum of the amount of compensatory
damages awarded under this section for future pecuniary
losses, emotional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other nonpecuniary
losses, and the amount of punitive damages awarded under
this section, shall not exceed, for each complaining party -

“(A) in the case of a respondent who has more than 14 and
fewer than 101 employees in each of 20 or more calendar
weeks in the current or preceding calendar year, $50,000;

“(B) in the case of a respondent who has more than 100 and
fewer than 201 employees in each of 20 or more calendar
weeks in the current or preceding calendar year, $100,000;
and

“(C) in the case of a respondent who has more than 200 and
fewer than 501 employees in each of 20 or more calendar
weeks in the current or preceding calendar year, $200,000;
and

“(D) in the case of a respondent who has more than 500
employees in each of 20 or more calendar weeks in the
current or preceding calendar year, $300,000.

“(4) CONSTRUCTION. - Nothing in this section shall be
construed to limit the scope of, or the relief available under,
section 1977 of the Revised Statutes (42 U.S.C. 1981).

“(c) JURY TRIAL. - If a complaining party seeks compensatory or
punitive damages under this section -
“(1) any party may demand a trial by jury; and
“(2) the court shall not inform the jury of the limitations
described in subsection (b)(3).

“(d) DEFINITIONS. - As used in this section:
“(1) COMPLAINING PARTY. - The term ‘complaining party’
means -

“(A) in the case of a person seeking to bring an action under
subsection (a)(1), the Equal Employment Opportunity
Commission, the Attorney General, or a person who may
bring an action or proceeding under title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e et seq.); or

“(B) in the case of a person seeking to bring an action under
subsection (a)(2), the Equal Employment Opportunity
Commission, the Attorney General, a person who may bring
an action or proceeding under section 505(a)(1) of the
Rehabilitation Act of 1973 (29 U.S.C. 794a(a)(1)), or a person
who may bring an action or proceeding under title I of the
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et
seq.).

“(2) DISCRIMINATORY PRACTICE. - The term ‘discriminatory
Practice’ means the discrimination described in paragraph
(1), or the discrimination or the violation described in
paragraph (2), of subsection (a).

ATTORNEY’S FEES

[This section amends section 722 of the Revised Statutes (42 U.S.C.
1988) by adding a reference to section 102 of the Civil Rights Act of
1991 to the list of civil rights actions in which reasonable attorney's
fees may be awarded to the prevailing party, other than the United
States.]

SEC. 103

The last sentence of section 722 of the Revised Statutes (42 U.S.C.
1988) is amended by inserting “, 1977A” after “1977”.
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